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Rules and Regulations 


DEPARTMENT OF AGRICULTURE | 
Agricultural Marketing Service 
7 CFR Part 907 


SUMMARY: Regulation 647 establishes 


the quantity of California-Arizona navel 
oranges that may be shipped to market 
during the period February 13, 1987, 
through February 19, 1987. Such action is 
needed to balance the supply of fresh 
navel oranges with the demand for such 
period, due to the marketing situation 
confronting the orange industry. 

DATE: Regulation 647 (§ 907.947) is 
effective for the period February 13, 
1987, through February 19, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Ronald L. Cioffi, Chief, Marketing Order 
Administration Branch, F&V, AMS, 
USDA, Washington, D.C. 20250, 
telephone: 202-447-5697. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 


Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is to fit 
regulatory action to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 


or disproportionately burdened. 
Marketing orders issued pursuant to the 
Agricultural Marketing Agreement Act, 
and rules issued thereunder, are unique 
in that they are brought about through 
group action of essentially small entities 
acting on their behalf. Thus, both 
statutes have small entity orientation 
and compatibility. 

This rule is issued under Order No. 
907, as amended (7 CFR Part 907), 
regulating the handling of navel oranges 
grown in Arizona and designated part of 
California. The order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). This action is based upon the 
recommendation and information 
submitted by the Navel Orange 
Administrative Committee and upon 
other available information. It is found 
that this action will tend to effectuate 
the declared policy of the act. 

This action is consistent with the 
marketing policy for 1986-87 adopted by 
the Navel Orange Administrative 
Committee. The committee met publicly 
on February 10, 1987, in Los Angeles, 
California, to consider the current and 
prospective conditions of supply and 
demand and recommended unanimously 
a quantity of navel oranges deemed 
advisable to be handled during the 
specified week. The committee reports 
that the market for navel oranges is 
slow. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared policy of the act. To effectuate 
the declared purposes of the act, it is 
necessary to make this regulatory 
provision effective as specified, and 
handlers have been apprised of such 
provision and the effective time. 


List of Subjects in 7 CFR Part 907 


Marketing agreements and orders, 
California, Arizona, oranges (navel). 


PART 907—[AMENDED] 


1. The authority citation for 7 CFR 
Part 907 continues to read: 
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Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Section 907.947 Navel Orange 
Regulation 647 is added to read as 
follows: 


§ 907.947 Navel orange regulation 647. 

The quantities of navel oranges grown 
in California and Arizona which may be 
handled during the period February 13, 
1987, through February 19, 1987, are 
established as follows: 

(a) District 1: 1,255,635 cartons; 

(b) District 2: Unlimited cartons; 

(c) District 3: Unlimited cartons; 

(d) District 4: Unlimited cartons; 


Dated: February 11, 1987. 
Thomas R. Clark, 
Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 
[FR Doc. 87-3293 Filed 2-12-87; 3:10 pm] 
BILLING CODE 3410-02-M 


7 CFR Part 910 
(Lemon Reg. 548) 


Lemons Grown in California and 
Arizona; Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Final rule. 


SUMMARY: Regulation 548 establishes 
the quantity of fresh California-Arizona 
lemons that may be shipped to market at 
255,000 cartons during the period 
February 15-21, 1987. Such action is 
needed to balance the supply of fresh 
lemons with market demand for the 
period specified, due to the marketing 
situation confronting the lemon industry. 
DATES: Regulation 548 (§ 910.848) is 
effective for the period February 15-21, 
1987. 
FOR FURTHER INFORMATION CONTACT: 
Ronald L. Cioffi, Chief, Marketing Order 
Administration Branch, F&V, AMS, 
USDA, Washington, D.C. 20250, 
telephone: (202) 447-5697. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 has 
been determined to be a “non-major” 
rule under criteria contained therein. 
Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has determined that 





this action will not have a significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is ‘to fit 

actions to the scale of 

business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their behalf. Thus, 


i Marketing Agreement 
of 1937, as ‘amended {7 U.S.C. 601-674). 
This action is based upon the 
recommendation and information 
submitted by the Lemon Administrative 
Committee and upon other available 
information. It is found that this action 
will tend to effectuate the declared 
policy of the Act. 

This regulation is consistent with the 
marketing policy for 1986-87. The 
committee met publicly on February 10, 
1987, in Los Angeles, California, to 
consider the current and prospective 
conditions of supply and demand and 
recommended, by a vote of 12 to 1,.a 
quantity of lemons deemed advisable ‘to 
be handled during the specified week. 
The committee reports that demand is 
fairly steady. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared purposes of the act. Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. It is 
necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 


List of Subjects in 7 CFR Part 910 


Marketing agreements and orders, 
California, Arizona, and Lemons. 


PART 910—{AMENDED} 


1, The authority citation for 7 CFR 
Part 910 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Section 910.848 is added to read as 
follows: 


§ 910.848 Lemon Regulation 548. 
The quantity of lemons grown in 
California 


Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 
[FR Doc. 87-3292 Filed 212-87; 3:10 pm] 
BILLING CODE 3410-02-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 86-NM-181-AD; Amdt. 39- 
5559] 


Airworthiness Directives; McDonnell 
Douglas Mode! DC-9-81, -82, and -83 
Airplanes 

AGENCY: Federal Aviation 
Administration [FAA), DOT. 

ACTION: Final rule. 


SUMMARY: This amendment adopts a 


new airworthiness directive, applicable 
to McDonnell Douglas Model DC-9-81, 
-82, and -83 airplanes, equipped with 
certain Air Cruiser Company emergency 
evacuation slides, which requires 
modification of the tailcone emergency 
exit evacuation slide deployment strap 
clip. This amendment is prompted by 
reports of automatic slide deployment 
malfunctions and/or jamming, which, if 
not corrected, could jeopardize the safe 
evacuation of the airplane. 

DATES: Effective March 25, 1987. 
ADDRESSES: The applicable service 
information may be obtained from Air 
Cruiser Company, P.O. Box 180, Belmar, 
New Jersey 07719-0180. This information 
may be examined at the FAA, 
Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or 4344 Donald Douglas 
Drive, Long Beach, California. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert Stacho, Aerospace Engineer, 
Systems & Equipment Branch, ANM- 
131L, FAA, Northwest Mountain Region, 
Los Angeles Aircraft Certification 
Office, 4344 Donald Douglas Drive, Long 
Beach, California 90808; telephone (213) 
514-6323. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
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Avietion Regulations to include an 
airworthiness directive which requires 
modification of the Air Cruiser tailcone 
emergency exit evacuation slide 
deployment strap clip, was published in 
the Federal Register on September 22, 
1986 (51 FR 33620). 

ee have been afforded 

opportunity to participate in the 
nelieg of this amendment. Due 
consideration has been given to the one 
comment received; the commenter had 
no ebjection to the proposal. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that.air 
safety and the public interest require the 

of the rule as proposed. 

It is estimated that 93 airplanes of U.S. 
registry would be affected by this AD, 
that it will take a 2 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost will be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $7,440. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979); and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a ‘substantial number 
of small entities, because of the minimal 
cost of compliance per airplane ($80). A 
final evaluation ‘has been prepared for 
this regulation and has been placed in 
the docket. 


List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft. 
Adoption of the Amendment 
PART 39—[AMENDED] 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations (14 CFR 39.13) as 
follows: 


$39.13 [Amended] 
1. The authority citation for Part 39 
continues to read as follows: 
: 49 U.S.C. 1854[a), 1421 and 1423; 


49 U.S.C. 106(g) (Revised, Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. By adding the a new 
airworthiness directive 
McDonnell Douglas: Applies to McDonnell 


Douglas Model DC-9-81, -82, and -83 
series airplanes, certificated in any 
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category, equipped with Air Cruiser 

Company emergency exit evacuation 

slide part numbers D29984-103 and -109 

having serial numbers prior to 0093. 

Compliance required as indicated, unless 

previously accomplished. 

To prevent jamming during deployment of 
the emergency evacuation slide, accomplish 
the following: 

A. Within 6 months after the effective date 
of this AD, modify the emergency evacuation 
slide deployment strap clip in accordance 
with Air Cruiser Service Bulletin 304-25-3, 
dated January 21, 1986, or later revision 
approved by the Manager, Los Angeles 
Aircraft Certification Office, FAA, Northwest 
Mountain Region. 

B. Alternate means of compliance which 
provide an acceptable level of safety may be 
used when approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Air Cruisers Company, P.O. 
Box 180, Belmar, New Jersey 07719-0180. 
These documents may be examined at 
the FAA, Northwest Mountain Region, 
17900 Pacific Highway South, Seattle, 
Washington, or the Los Angeles Aircraft 
Certification Office, 4344 Donald 
Douglas Drive, Long Beach, California. 

This amendment becomes effective March 
25, 1987. 

Issued in Seattle, Washington, on February 
9, 1987. 

Wayne J. Barlow, 

Director, Northwest Mountain Region. 
[FR Doc. 87-3184 Filed 2-13-87; 8:45 am} 
BILLING CODE 4910-13-m 


14 CFR Part 39 
[Docket No. 86-NM-177-AD; Amdt. 39- 
5560] 


Airworthiness Directives; CASA Model 
C-212 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 


new airworthiness directive (AD), 
applicable to certain CASA Model C~ 
212 series airplanes, that requires 
modification of the cabin attendant’s 
seat to provide automatic retraction of 
the seat when unoccupied. This action is 
necessary to ensure adequate access to 
an emergency exit in the event the 
airplane must be evacuated. 


DATE: Effective March 25, 1987. 


ADDRESSES: The applicable service 
information specified in this AD may be 
obtained from Construcciones 
Aeronauticas S.A., Getafe, Madrid, 
Spain. This information may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Judy Golder, Standardization 
Branch, ANM-113; telephone (206) 431- 
1967. Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive which requires a 
modification to the cabin attendant’s 
seat on CASA Model C-212 series 
airplanes, was published in the Federal 
Register on September 18, 1986 (51 FR 
33065). 

Interested parties have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the two 
comments which were received. 

The two commenters, the 
manufacturer and one operator, both 
requested that the proposed compliance 
time of 120 days be extended, since the 
lead time necessary for ordering, 
delivery, and installation of the required 
part is 8 to 9 months. The FAA has 
considered this information, and has 
determined that safety will not be 
significantly affected if the compliance 
time is extended to 8 months after the 
effective date of the AD. The final rule 
has been revised accordingly. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
previously noted. 

It is estimated that 32 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 5 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Modification 
parts are estimated at $16 per airplane. 
Based on these figures, the total cost 
impact of this AD to U.S. operators is 
estimated to be $6,912. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979) and it is further certified under the 
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criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities because of the minimal 
cost of compliance per airplane (($216). 
A final evaluation has been prepared for 
this regulation and has been placed in 
the docket. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


PART 39—[ AMENDED) 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 


§39.13 [Amended] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g} (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. By adding the following new 
airworthiness directive: 


CASA: Applies to the CASA Model C-212 
series airplanes, serial numbers as listed 
in CASA Service Bulletin 212-25-32, 
dated October 23, 1985, certificated in 
any category. Compliance is required 
within 8 months after the effective date of 
this AD. To prevent obstruction of an 
evacuation path to an emergency exit, 
accomplish the following unless 
previously accomplished: 

A. Modify the attendant’s seat in 
accordance with CASA Service Bulletin 212- 
25-32, dated October 23, 1985. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of the modification required 
by this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service document from the 
manufacturer may obtain copies upon 
request to Construcciones Aecronauticas 
S.A., Getafe, Madrid, Spain. This 
document may be examined at the FAA, 
Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 


This amendment becomes effective March 
25, 1987. 
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Issued in Seattle, Washington, on February 
9, 1987. 
Wayne J. Barlow, 
Director, Northwest Mountain Region. 
[FR Doc. 87-3183 Filed 2-13-87; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 86-NM-176-AD; Amdt. 39- 
5561] 


Airworthiness Directives; CASA Model 
C-212 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain CASA Model C- 
212 series airplanes, that requires 
modification of the propeller feathering 
system. This action requires 
replacement of certain fasteners in the 
propeller feathering controls with 
fasteners incorporating double locking 
devices. This separation of a fastener, 
due to the failure of a single locking 
device, could result in loss of propeller 
control and, consequently, partial loss of 
controllability of the airplane. 


DATE: Effective March 25, 1987. 


ADDRESSES: The service bulletin 
specified in this AD may be obtained 
upon request to Construcciones 
Aeronauticas S.A., Getafe, Madrid, 
Spain. This information may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Judy Golder, Standardization 
Branch, ANM-113; telephone (206) 431- 
1967. Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, which requires 
modification of the propeller feathering 
control system on certain CASA Model 
C-212 series airplanes, was published in 
the Federal Register on September 18, 
1986 (51 FR 33063). 

Interested parties have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

The manufacturer and one operator 
responded to the NPRM. Both stated 
that, due to the lead time of 


approximately 8 months required to 
receive parts, an extension of the 
proposed compliance time is necessary. 
The FAA has considered this 
information, and has revised the final 
rule to extend the compliance time from 
6 months to 11 months, to provide for the 
estimated time for parts availability and 
installation. The FAA has determined 
that this change will not have a 
significant adverse effect on the safety 
of flight. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
noted above. 

It is estimated that 29 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 8 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Modification 
parts are estimated at $70 per airplane. 
Based on these figures, the total cost 
impact of this AD to U.S. operators is 
estimated to be $11,310. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979) and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities because of the minimal 
cost of compliance per airplane ($390). A 
final evaluation has been prepared for 
this regulation and has been placed in 
the docket. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


PART 39—[AMENDED] 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends §39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 


§39.13 [Amended] 
1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 

2. By adding the following new 
airworthiness directive: 

CASA: Applies to CASA Model C-212 series 
airplanes listed in CASA Service Bulletin 
212-76-04, dated October 23, 1985, 
certificated in any category. Compliance 
is required within 11 months after the 
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effective date of this AD. To prevent the 

partial loss of controllability of the 

airplane due to an uncontrollable 
propeller, accomplish the following, 
unless previously accomplished: 

A. Modify the propeller feathering control 
system in accordance with CASA Service 
Bulletin 212-76-04, dated October 23, 1985. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of the modification required 
by this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service document from the 
manufacturer may obtain copies upon 
request to Construcciones Aeronauticas 
S.A., Getafe, Madrid, Spain. This 
document may be examined at the FAA, 
Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 


This amendment becomes effective March 
25,1987. 

Issued in Seattle, Washington, on February 
9, 1987. 
Wayne J. Barlow, 
Director, Northwest Mountain Region. 
[FR Doc. 87-3182 Filed 2-13-87; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 86-NM-168-AD; Amdt. 39- 
5562] 


Airworthiness Directives: CASA Model 
C-212 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain CASA Model C- 
212 series airplanes, that requires 
replacement of the power quadrant 
cover to provide protection for the 
power control slots. The installation of 
the replacement power quadrant cover 
incorporates protection for the slots to 
prevent foreign objects from entering the 
interior of the pedestal. Foreign objects 
in the pedestal could jam or interfere 
with the power or trim control system, 
and cause partial loss of controllability 
of the airplane. 


DATE: Effective March 25, 1987. 
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ADDRESSES: The applicable service 
information specified in this AD may be 
obtained from Construcciones 
Aeronauticas S.A., Getafe, Madrid, 
Spain. This information may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Judy Golder, Standardization 
Branch, ANM-~113; telephone (206) 431- 
1967. Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: A 

proposal tc amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive which requires 
replacement of the power quadrant 
cover on CASA Model C-212 airplanes, 


was published in the Federal Register on - 


September 18, 1986 (51 FR 33061}. 

Interested parties have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

Two commenters, the manufacturer 
- and one operator, both requested that 
the proposed compliance time of 180 
days be extended because the lead time 
necessary for ordering, delivering, and 
installing the required parts is 8 to 9 
months. The FAA has considered this 
information, and has determined that 
safety will not be significantly affected 
if the compliance time is extended to 8 
months after the effective date of the 
AD. The final rule has been revised 
accordingly. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
previously mentioned. 

It is estimated that 22 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 3 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Modification 
parts are estimated at $553 per airplane. 
Based on these figures, the total cost 
impact of this AD to U.S. operators is 
estimated to be $14,808. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979) and it is further certified under the 
criteria of the Regulatory Flexibility Act 


that this rule will not have a significant 
economic effect on a substantial number 
of small entities because of the minimal 
cost of compliance per airplane ($673). A 
final evaluation has been prepared for 
this regulation and has been placed in 
this docket. 


List of Subjects 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


PART 39—{AMENDED] 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 


§39.13 [Amended] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g} (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. By adding the following new 
airworthiness directive: 

CASA: Applies to CASA Model C-212 series 
airplanes, serial numbers as listed in 
CASA Service Bulletin 212-76-05, dated 
October 23, 1985, certificated in any 
category. Compliance is within 
8 months after the effective date of this 
AD. To prevent the entry of foreign 
objects into the power and trim controls 
in the pedestal, accomplish the following, 
unless previously accomplished: 

A. Replace the: power quadrant cover with 
a cover incorporating slot protection in 
accordance with CASA Service Bulletin 212~ 
76-05, dated October 23, 1985. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of the modification required 
by this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service document from the 
manufacturer may obtain copies upon 
requests to Construcciones 
Aeronauticas S.A., Getafe, Madrid, 
Spain. This document may be examined 
at the FAA, Northwest Mountain 
Region, 17900 Pacific Highway South, 
Seattle, Washington, or the Seattle 
Aircraft Certification Office, 9010 East 
Marginal Way South, Seattle, 
Washington. 


This amendment becomes effective March 
25, 1987. 
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Issued in Seattle, Washington, on February 
9, 1987. 
Wayne J. Barlow, 
Director, Northwest Mountain Region. 
[FR Doc. 87-3181 Filed 2-13-87; 8:45 am] 
BILLING CODE 4910-13-44 


DEPARTMENT OF JUSTICE 
Office of the Attorney General 
28 CFR Part 64 

[Order No. 1177-87} 


Designating Officers and Employees 
of the United States for Coverage 
Under Section 1114 of Title 18 of the 
United States Code 


AGENCY: Office of the Attorney General, 
Justice. 


ACTION: Final rule. 


SUMMARY: This rule designates 
categories of federal officers and 
employees who, in addition to those 
already designated by statute, warrant 
the protective coverage of Federal 
criminal law. This will assure federal 
jurisdiction to prosecute the killing, 
attempted killing, kidnaping, focible 
assault, intimidation or interference 
with any of the federal officers or 
employees designated by this regulation 
while they are engaged in or on account 
of the performance of their official 
duties. 

EFFECTIVE DATE: February 17, 1987. 


FOR FURTHER INFORMATION CONTACT: 
Richard Edwards or Stanley Rothstein, 
Attorneys, General Litigation and Legal 
Advice Section, Criminal Division, U.S. 
Department of Justice, Box 887, Ben 
Franklin Station, Washington, DC 20044 
(202/724-7144). 

SUPPLEMENTARY INFORMATION: Part K of 
Chapter X of the Comprehensive Crime 
Control Act of 1984, Pub. L. 98-473, Title 
Il, section 1012, 98 Stat. 1976, 2142 (1984), 
amended 18 U.S.C. 1114, which prohibits 
the killing of designated federal 
employees, to authorize the Attorney 
General to add by regulation other 
Federal personnel who will be protected 
by this section. The categories of 
Federal officers and employees covered 
by section 1114 are, by incorporation, 
also protected, while engaged in or on 
account of the performance of their 
official duties, from a conspiracy to kill, 
18 U.S.C. 1117; kidnaping, 18 U.S.C. 
1201(a)(5); and forcible assault, 
interference, or intimidation, 18 U.S.C. 
111. Consistent with the legislative 
history and purpose of section 1114, this 
protective coverage is being extended to 
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those Federal officers and employees 
whose jobs involve inspection, 
investigative or other law enforcement 
responsibilities or whose work involves 
a substantial degree of physical danger 
from the public that may not be 
adequately addressed by available state 
or local law enforcement resources. 

A notice of proposed rulemaking was 
published on page 22829 of the Federal 
Register of June 23, 1986. The deadline 
for comments was incorrectly printed in 
that notice. The correct comment 
deadline of July 23, 1986 was printed in a 
correction published on page 24163 of 
the Federal Register of July 2, 1986. The 
Department of Justice received 
substantive written comments from 
eleven Federal agencies and one private 
association. The Department of Justice 
also received approximately 25 
telephone calls, most of which were 
statements of support for the proposed 
rule and inquiries as to its effective date. 


Many of the substantive comments 
requested changes in the definition of 
several categories of Federal employees 
listed in the proposed rule, either to 
clarify or to broaden the language of the 
rule. The other comments asked that 
additional categories of Federal 
employees be designated. After careful 
consideration, the Department of Justice 
adopted the changes suggested in these 
substantive comments. 


Thus, the regulation extends the 
protection of section 1114 to the special 
police officers of the General Services 
Administration, military police officers 
and other personnel of the military 
services and of the Department of 
Defense who are involved with 
protecting persons or property, 
Department of Energy personnel 
authorized to carry firearms, air 
marshals, the security specialists of the 
National Labor Relations Board's 
Division of Administration, and the 
other designated employees of the 
military services, the Department of 
Defense, the Environmental Protection 
Agency, and the Nuclear Regulatory 
Commission who are assigned to 
perform or to assist in performing 
investigative, inspection, or law 
enforcement functions. The regulation 
also expressly recognizes the coverage 
of agents of the Bureau of Alcohol, 
Tobacco and Firearms by section 1114. 

The regulation designates certain 
Inspector General personnel as well as 
certain employees of the Audit Staff of 
the Justice Management Division of the 
Department of Justice and auditors of 
the Division of Administration of the 
National Labor Relations Board because 
they perform investigative, inspection 


and audit functions. They are exposed 
to the same type of hazards as the law 
enforcement agents already covered by 
section 1114, as are the 

investigators employed by a United 
States Attorney's office and the 
investigators employed by the Office of 
Personnel Management. 

Employees of the Bureau of Prisons 
are directly involved with convicted 
criminals, a dangerous element of 
society, while Parole Commission 
personnel make parole decisions and 
supervise the parole of this dangerous 
element. They therefore merit the 
protection of section 1114. 

The duties of several categories of 
Federal employees often place them in 
confrontational situations with hostile 
members of the public. Some of these 
employees have been the victims of 
threats and violence, and the rest may 
well become victims, due to the nature 
of their dealings with the public and 
their symbolic role as representatives of 
the Federal government. Therefore, the 
regulation extends the protection of 
section 1114 to employees of the General 
Services Administration who inspect 
property in the process of its acquisition 
by the United States; resettlement 
specialists and conciliators of the 
Community Relations Service of the 
Department of Justice; attorneys of the 
Department of Justice; Department of 
Agriculture employees involved with 
loan making, servicing and collecting; 
employees of the United States 
Attorney's office who collect debts; field 
workers of the Census Bureau; certain 
employees of the National Labor 
Relations Board who perform 
investigative and hearing functions; and 
judges and special trial judges of the 
United States Tax Court. 

The Department of Justice has 
determined that this rule will not 
significantly burden the economy or 
individuals and therefore is not 
significant for the purposes of E.O. 12291 
and that a regulatory analysis is not 
required for this rule making by the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et seq. 


List of Subjects in 28 CFR Part 64 


Crime, Government employees, Law 
enforcement officers. 


By virtue of the authority vested in me 
as Attorney General by 28 U.S.C. 509, 5 
U.S.C. 301, and 18 U.S.C. 1114, a new 
Part 64 is hereby added to 28 CFR which 
reads as follows: 
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PART 64—DESIGNATION OF 
OFFICERS AND EMPLOYEES OF THE 
UNITED STATES FOR COVERAGE 
UNDER SECTION 1114 OF TITLE 18 OF 
THE UNITED STATES CODE 


Sec. 

64.1 Purpose. 

64.2 - Designated officers and employees. 
Authority: 18 U.S.C. 1114, 28 U.S.C. 509, 5 

U.S.C. 301. 


§64.1 Purpose. 

This regulation designates categories 
of federal officers and employees, in 
addition to those who are already 
designated by the statute, who will be 
within the protective coverage of 18 
U.S.C. 1114, which prohibits the killing 
or attempted killing of such designated 
officers and employees. The categories 
of Federal officers and employees 
covered by section 1114 are, by 
incorporation, also protected, while they 
are engaged in or on account of the 
performance of their official duties, from 
a conspiracy to kill, 18 U.S.C. 1117; 
kidnaping, 18 U.S.C. 1201(a)(5); and 
forcible assault, intimidation, or 
interference, 18 U.S.C. 111. This 
protective coverage has been extended 
to those Federal officers and employees 
whose jobs involve inspection, 
investigative or law enforcement 
responsibilities, or whose work involves 
a substantial degree of physical danger 
from the public that may not be 
adequately addressed by available state 
or local law enforcement resources. 


$64.2 Designated officers and employees. 

The following categories of federal 
officers and employees are designated 
for coverage under section 1114 of Title 
18 of the United States Code: 

(a) Commissioners and employees of 
the United States Parole Commission; 

(b) Resettlement specialists and 
conciliators of the Community Relations 
Service of the Department of Justice; 

(c) Attorneys of the Department of 
Justice; 

(d) Attorneys and employees assigned 
to perform or to assist in performing 
investigative, inspection and audit 
functions of the Office of Inspector 
General of an “establishment” as the 
term is defined by section 11 of the 
Inspector General Act of 1978, as 
amended, 5 U.S.C. app., and of the 
Offices of Inspector General of the 
following Federal agencies and 
departments: 

(1) The Federal Emergency 
Management Agency; 

(2) The United States Government 
Printing Office; 

(3) The Department of Health and 
Human Services; 
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(4) The Department of Energy; 

(5) The United States Information 
Agency; and 

(6) The Department of the Treasury; 

(e) Uniformed and nonuniformed 
special police of the General Services 
Administration; 

(f) Employees of the Department of 
Agriculture at the State, district, or 
county level assigned to perform loan 
making, loan servicing or loan collecting 
functions; 

(g) Employees of the Bureau of Census 
employed in field work conducting 
censuses and surveys; 

(h) Criminal investigators employed 
by a United States Attorney's Office; 

(i) Employees of a United States 
Attorney's Office assigned to perform 
debt collection functions; 

(j) Employees and members of the 
United States military services and 
employees of the Department of Defense 
who are military police officers; or who 
have been assigned to guard and protect 
property of the United States, or 
persons, under the administration and 
control of a United States military 
service or the Department of Defense; or 
who have otherwise been assigned to 
perform investigative, correction, or 
other law enforcement functions; 

(k) Officers and employees of the 
Bureau of Prisons; 

(I) Officers and employees of the 
United States Environmental Protection 
Agency assigned to perform or to assist 
in performing investigative, inspection, 
or law enforcement functions; 

(m) Officers and employees of the 
United States Nuclear Regulatory 
Commission assigned to perform or to 
assist in performing investigative, 
inspection, or law enforcement 
functions; 

(n) Judges and special trial judges of 
the United States Tax Court; 

(o) Officers and employees of the 
Department of Energy authorized to 
carry firearms in the performance of 
investigative, inspection, protective, or 
law enforcement functions; 

(p) Federal air marshals of the Federal 
Aviation Administration; 

(q) Employees of the regional, 
subregional, and resident offices of the 
National Labor Relations Board 
assigned to perform investigative and 
hearing functions or to supervise the 
performance of such functions, and 
auditors and Security Specialists of the 
Division of Administration of the 
National Labor Relations Board; 

(r) Investigators employed by the 
United States Office of Personnel 
Management; 

(s) Employees of the Audit Staff of the 
Justice Management Division of the 


Department of Justice assigned to 
perform audit functions; 

(t) Officers and employees of the 
Bureau of Alcohol, Tobacco and 
Firearms assigned to perform or to assist 
in performing investigative, inspection, 
or law enforcement functions; and 

(u) Officers and employees of the 
General Services Administration 
assigned to inspect property in the 
process of its acquisition by or on behalf 
of the United States Government. 

Dated: February 4, 1987. 

Edwin Meese II, 

Attorney General 

[FR Doc. 87-3222 Filed 2-13-87; 8:45 am] 
BILLING CODE 4410-01-M 


DEPARTMENT OF DEFENSE 
Department of the Navy 
32 CFR Part 706 


Certifications and Exemptions Under 
the International Regulations for 
Preventing Collisions at Sea, 1972; 
USS CARL VINSON et al. 


AGENCY: Department of the Navy, DOD. 
ACTION: Final rule. 


SUMMARY: The Department of the Navy 


is amending its certifications and 
exemptions under the International 
Regulations for Preventing Collisions at 
Sea, 1972 (72 COLREGS), to reflect that 
the Secretary of the Navy: (1) Has 
determined that certain naval aircraft 
carriers are vessels of the Navy which, 
due to their special construction and 
purpose, cannot fully comply with 
certain provisions of the 72 COLREGS 
without interfering with their special 
function as naval aircraft carriers; (2) 
has determined that recently obtained 
measurement data regarding certain 
navigational lights on certain aircraft 
carrier vessels more accurately reflects 
the locations of those navigational lights 
than the measurement data found in the 
existing Part 706; (3) has directed that 
certain explanatory information in the 
text of the existing Part 706 be revised or 
deleted; and (4) has directed that certain 
naval ships or classes of ships be 
deleted from one of the Tables in the 
existing Part 706. The intended effect of 
this rule is to warn mariners in waters 
where 72 COLREGS apply. 

EFFECTIVE DATE: January 22, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Captain P.C. Turner, JAGC, U.S. Navy, 
Admiralty Counsel, Office of the Judge 
Advocate General, Navy Department, 
200 Stovall Street, Alexandria, VA 
22332-2400, Telephone number: (202) 
325-9744. 
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SUPPLEMENTARY INFORMATION: Pursuant 
to the authority granted in 33 U.S.C. 
1605, the Department of the Navy 
amends 32 CFR Part 706. This 
amendment provides notice that the 
Secretary of the Navy has certified that 
USS CARL VINSON (CVN-70) is a 
vessel of the Navy which, due to its 
special construction and purpose, 
cannot comply fully with 72 COLREGS: 
Rule 21(a), pertaining to the location of 
the masthead lights over the fore and aft 
centerline of the ship; Annex I, section 
3(a), pertaining to the location of the 
forward masthead light in the forward 
quarter of the ship; Annex I, section 2(g), 
pertaining to the distance of the 
sidelights above the hull; Rule 30(a), 
pertaining to the installation of an all- 
around white light in the fore part of the 
ship and an all-around white light at or 
near the stern; and Annex I, section 2({k), 
pertaining to the distance of the anchor 
lights above the hull, without interfering 
with its special function as a naval 
aircraft carrier. The Secretary of the 
Navy has also certified that the above- 
mentioned lights are located in closest 
possible compliance with the applicable 
72 COLREGS requirements. 

Notice is also provided that the 
Secretary of the Navy has certified that 
USS LEXINGTON (AVT-16), USS 
MIDWAY (CV-41), USS CORAL SEA 
(CV-43), USS FORRESTAL (CV-59), 
USS SARATOGA (CV-60), USS 
RANGER (CV-61), USS 
INDEPENDENCE (CV-62), USS KITTY 
HAWK (CV-63), USS 
CONSTELLATION (CV-64) USS 
ENTERPRISE (CVN-65), USS NIMITZ 
(CVN-68), and USS DWIGHT D. 
EISENHOWER (CVN-69), are vessels of 
the Navy which, due to their special 
construction and purpose, cannot 
comply fully with 72 COLREGS, Annex 
I, section 3(a), pertaining to the 
placement of the after masthead light, 
the horizontal distance between the 
forward and after masthead lights and 
the location of the forward masthead 
light in the forward quarter of the ship, 
without interfering with their special 
functions as naval aircraft carriers. The 
Secretary of the Navy has also certified 
that the aforementioned lights are 
located in closest possible compliance 
with the applicable 72 COLREGS 
requirements. 

Notice is also provided that the 
navigational light measurements 
pertaining to USS LEXINGTON (AVT- 
16), USS MIDWAY (CV-41), USS 
CORAL SEA (CV-43), USS FORRESTAL 
(CV-59), USS SARATOGA (CV-60), 
USS RANGER (CV-61), USS 
INDEPENDENCE (CV-62), USS KITTY 
HAWK (CV-63), USS 
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CONSTELLATION (CV-64), USS 
ENTERPRISE (' USS AMERICA 
(CV-86), USS JOHN F. KENNEDY (CV- 
67), USS NIMITZ (CVN-68), and USS 
DWIGHT D. EISENHOWER (CVN-69), 
found in the existing tables of 32 CFR 
706.2 are being revised. The new 
measurements have been determined by 
the Secretary of the Navy to more 
accurately reflect the locations of 
certain navigational lights on the 
aforementioned vessels than the 
measurements in the existing tables of 
32 CFR 706.2. 

Notice is also provided that the 
Secretary of the Navy has determined 
that the text of paragraphs {a) and (b) of 
32 CFR 706.1 no longer contains the 
correct source-document citation for 72 
COGLREGS, and no longer contains 
accurate information regarding the 
location of masthead lights and 
sidelights on aircraft carriers and the 
color of contour approach lights on 
replenishment-type ships. Accordingly, 
paragraph (a) of 32 CFR 706.1 is being 
revised by deleting in the first sentence 
the words and figures “(Senate 
Executive W. 93rd Cong., ist Sess.)” and 
substituting therefor the words and 
figures “(33 U.S.C. foll. section 1602 
(1982)).” Paragraph (a) of 32 CFR 706.1 is 
being further revised by deleting in the 
third sentence the words “in most 
instances, on the island superstructure” 
and the words “and the sidelights are at 
the forward end of the axial flight deck.” 
Paragraph (b) of 32 CFR 706.1 is being 
revised by adding, in the second 
sentence, the words “and blue” between 
the words “red” and “contour.” 

Notice is also provided that the 
Secretary of the Navy has determined 
that certain naval vessels and classes of 
vessels listed in the existing tables of 32 
CFR 706.3 may be deleted from those 


tables since the exemptions from the 72 
COLREGS listed in those tables for 
those vessels or classes of vessels have 
expired, and the current sffective 
exemptions from the 72 COLREGS for 
those vessels or classes of vessels are 
now contained in the existing tables of 
32 CFR 706.2. Specifically, the following 
vessels or classes of vessels are being 
deleted from Table One of 32 CFR 706.3: 
CV-41 Class; CV-59 Class; CV-63 Class; 
USS JOHN F KENNEDY (CV-67}; USS 
ENTERPRISE (CVN-65); CVN-68 Class; 
and USS Lexington (CVT-16). 
Moreover, it has been determined, in 
accordance with 32 CFR Parts 296 and 
701, that publication of this amendment 
for public comment prior to a on is 


impracticable, unnecessary, 
contrary to public interest since it is 
based on technical findings that the 
placement of lights on these vessels ina 
manner differently from that prescribed 
herein will adversely affect the ships’ 
ability to perform their military 
functions. 
List of Subjects in 32 CFR Part 706 
Marine safety, Navigation (Water), 
Vessels. 


PART 706—[ AMENDED] 


Accordingly, 32 CFR Part 706 is 
amended as follows: 
1. The authority citation for 32 CFR 


Part 706 continues to read: 
Authority: 33 U:S.C. 1605. 


2. In § 706.1, paragraphs (a) and (b) 
are revised to read as follows: 


$706.1 Purpose of regulations. 

(a) All ships are warned that, when 
U.S. naval vessels are met in 
international waters, certain 
navigational lights and sound-signalling 


é NDS NN NNN ND == 


4. Table Five of § 706.2 is amended by adding the following vessels: 


Federal Register / Vol: 52, No. 31 / Tuesday, February 17, 1987 / Rules and Regulations 


appliances of some naval vessels may 
vary from the requirements of the 
International Regulations for Preventing 
Collisions at Sea, 1972 (33 U.S.C. foll. 
section 1602 (1982)), as to number, 
position, range, or arc of visibility of 
lights, as well as to the disposition and 
characteristics of sound-signalling 
appliances. Those differences are 
necessitated by reason of the special 
construction or purpose of the naval 
ships. An example is the aircraft carrier 
where the two masthead lights are 
considerably displaced from the center 
or keel line of the vessel when viewed 

ahead. Certain other naval vessels 
cannot comply with the horizontal 
separation requirements for masthead 
lights, and the two masthead lights on 
even large naval vessels will thus 
appear to be crowded together when 
viewed from.a distance. Naval vessels 
may also have unorthodox navigational 
light arrangements or characteristics 
when seen either underway or at 
anchor. 

(b) Naval vessels may also be 
expected to display certain other lights. 
These lights include, but are not limited 
to, different colored rotating beacons, 
different colored fixed and rotary wing 
— landing signal lights, red aircraft 

arning lights, and red or blue contour 
operon lights on replenishment-type 
ships. These lights may be shown in 
combination with the navigational 
lights. 
§ 706.2 [Amended] 

3. Table Two of § 706.2 is amended by 
revising the entries for USS 
LEXINGTON (AVT-16) through USS 
DWIGHT D. EISENHOWER [ 
and adding USS CARL VINSON (CVN- 
70) to read as follows: 


PNR A NR ANNH NH 4-H 
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5. Table One of § 706.3 is amended by 
removing the following Navy ships or 
classes of ships from the list of vessels 
therein to indicate action taken by the 
Secretary of the Navy: 

CV-41 Class 

CV-59 Class 

CV-63 Class 

USS JOHN F. KENNEDY (CV--67) 

USS ENTERPRISE (CVN-65) 

CVN-68 Class 

USS LEXINGTON (CVT-16) 
Dated: January 22, 1987. 

John Lehman, 

Secretary of the Navy. 

[FR Doc. 87-2793 Filed 2-13-87; 8:45 am] 


BILLING CODE 3810-AE-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 3 

[CGD 86-056] 


Changes to Marine Inspection Zones 
and Captain of the Port Zones, St. 
Louis, MO; Paducah, KY; Louisville, KY; 


Memphis, TN; and Nashville, TN 
AGENCY: Coast Guard, DOT. 
ACTION: Final rule; Correction. 


SUMMARY: This document corrects the 


effective date of the rule which 
appeared in FR. Vol. 52, No. 16, page 
2687, published on January 26, 1987. This 
rule deletes the Marine Inspection and 
Captain of the Port Zones for Nashville, 
Tennessee, and expands the zones for 
Louisville, Kentucky, and Paducah, 
Kentucky, to cover the area formerly 
covered by Nashville. 

EFFECTIVE DATE: June 1, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Janice C. Jackson, Project Manager, 
Office of Marine Safety, Security and 
Environmental Protection, telephone 
(202) 267-0389. Normal working hours 
are between 7:00 a.m. and 3:30 p.m. 
Monday through Friday, except 
holidays. 


SUPPLEMENTARY INFORMATION: The 
effective date of this rule has been 
corrected to June 1, 1987 due to an 
oversight in the initial document. This 
Rule which changes the Marine 
Inspection Zone and Captain of the Port 
Zones, St. Louis, MO; Paducah, KY; 
Louisville, KY; Memphis, TN; and 
Nashville, TN; is to become effective 
concurrent with the Operating Facility 
Change Order (OFCO) disestablishing 
Marine Safety Office (MSO) Nashville 
and establishing Marine Safety 
Detachment (MSD), Nashville, on or 
about June 1, 1987. 


Dated: February 11, 1987. 
MJ. Schiro, 
Acting Chief of Marine Safety, Security and 
Environmental Protection. 


[FR Doc. 87-3268 Filed 2-13-87; 8:45 am] 
BILLING CODE 49105-14-M 


33 CFR Part 117 
[CGD8-87-01] 


Drawbridge Operation Regulations; 
Mobile River and Chickasaw Creek, AL; 


Revocation 


AGENCY: U.S. Coast Guard, DOT. 
ACcTiOn: Final rule—revocation. 


SUMMARY: This amendment revokes the 
regulations for the special signals for the 
US90 drawbridge, mile 2.9 Mobile River, 
and the Seaboard System Railroad 
bridge, mile 0.0 Chickasaw Creek, both 
at Mobile, Alabama, because the US90 
drawbridge has been removed and is 
being replaced by a fixed bridge. Notice 
and public procedure have been omitted 
from this action due to the removal of 
the US90 drawbridge, cancelling the 
need for special signals. 

EFFECTIVE DATE: This rule becomes 
effective on February 17, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Perry Haynes, Chief, Bridge 
Administration Branch, telephone (504) 
589-2965. 


4771 


SUPPLEMENTARY INFORMATION: This 
action has no economic consequences. It 
merely revokes regulations that are now 
meaningless because they pertain to a 
situation caused by a drawbridge that 
no longer exists. Consequently, this 
action is considered to be non-major 
under Executive Order 12291 and 
nonsignificant under Department of 
Transportation regulatory policies and 
procedures (44 FR 11034, February 26, 
1979). Since there is no economic 
impact, a full regulatory evaluation is 
unnecessary. Because no notice of 
proposed rulemaking is required under 5 
U.S.C. 553, this action is exempt from 
the Regulatory flexibility Act (5 U.S.C. 
605(b)). However, this action will not 
have a significant effect on a substantial 
number of small entities. 


Drafting Information 


The drafters of this revocation are Mr. 
John Wachter, project officer, and 
Lieutenant Commander James Vallone, 
project attorney. 


List of Subjects in 33 CFR Part 117 


Bridges. 


In consideration of the foregoing, Part 
117 of Title 33, Code of Federal 
Regulations, is amended as follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


1. The authority citation for Part 117 
continues to read as follows: 
Authority: 33 U.S.C. 499; 49 CFR 1.46; 33 
CFR 1.05-1(g)(3). 
$ 117.111 [Removed] 
2. Section 117.111 is hereby removed. 
Dated: January 28, 1987. 
Peter J. Rots, 


Rear Admiral, U.S. Coast Guard Commander, 
Eighth Coast Guard District. 


[FR Doc. 87-3240 Filed 2-13-87; 8:45 am] 
BILLING CODE 4910-14-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[A-4-FRL-3 156-8; SC-015] 


Approval and Promulgation of 
implementation Plans; South Carolina: 
Emissions from Process Industries 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SummMany: In this action, EPA is 
approving revisions in the South 
Carolina State Implementation Plan 
{SIP) submitted to EPA on March 20, 
1986, along with additional information 
on July 8, 2986. South ‘Carolina has 
revised its SIP to include regulations 
limiting emissions from sources by 
limiting visible emissions. The State's 
regulations are in conformance with the 
requirements of 40 CFR 51.212(b) {old 

§ 51.19{c)). 

EFFECTIVE DATE: This action will be 

effective on April 20, 1987, unless notice 

is received within 30 days that adverse 
or critical comments will be submitted. 

ADDRESSES: Copies of the materials 

submitted by South Carolina and a 

Technical Support Document (TSD) 

giving detailed information of EPA's 

review may be examined during normal 
business hours at the following 
locations: 

Public Information Reference Unit, 
Library Systems Branch, 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460 

Air Programs Branch, Environmental 
Protection Agency, Region IV, 345 
Courtland Street NE., Atlanta, Georgia 
30365 

South Carolina Department of Health 
and Environmental Control, 2600 Bull 
Street, Columbia, South Carolina 
29201. 

FOR FURTHER INFORMATION CONTACT: 

Beverly T. Hudson, EPA Region IV, Air 

Programs Branch, at the above address, 

telephone 404/347-2864 (FTS 257-2864). 

SUPPLEMENTARY INFORMATION: The 

Clean Air Act (CAA) includes 

requirements that EPA establish 

national ambient air quality standards 
for various pollutants which may 
reasonably be anticipated to endanger 
public health and welfare. The CAA 
requires states to develop SIPs which 
include rules to control emissions of 
these air pollutants. The South Carolina 

SIP includes regulations limiting 

emissions from sources by limiting 

visible emissions. The visible emission 

limits are generally written to specify a 

maximum opacity a source is allowed to 


emit, as determined by trained 
observers. The limits have been 
developed in response to a ats 
at 40 CFR 51.212(b) {old § 51.19{c)), 
which specifies the “establishment of 
system for detecting violations of “a 
rules and the 
enforcement of appropriate visible 
emission limitations and for 
investigating complaints.” 

On March 24 and July 8, 1986, the 
South Carolina Department of Health 
and Environmental Control [DHEC) 
submitted as State Implementation Plan 
revision changes in Regulation No. 62.5, 
Standard 4, entitled “Emission from 
Process industries.” The DHEC held a 
public hearing on December 30, 1985. 
Final approval by the DHEC Board was 
given on January 23, 1986. 

Up until this time, South Carolina's 
only control on process industries has 
been through enforcement of mass 
emission dimits, which usually require 
lengthy and costly sampling and testing 
for verification. Only a few specific 
sources have opacity limits as a part of 
their operating permits. The State is now 
adding visible emission limits to it 
regulations. Table I in the Technical 
Support Document shows the exact 
emission limits and visible opacity 
standards. The additional opacity limits 
will strengthen the State's enforcement 
capability and will also apply to smaller 
sources not now controlled by way of 
existing mass emission regulations. 

The South Carolina SIP prescribes the 
test method to be used to determine 
compliance with opacity provisions. The 
State will use appropriate test methods 
in 40 CFR Part 60, Standards of 
Performance for New Stationary 
Sources. The only general visible 
emission observation test procedure in 
40 CFR Part 60 is Method 9 of Appendix 
A. 

Method 9 contains procedures for the 
training and certification of observers, 
field procedures for the determination of 
plume opacity, and a data reduction 
procedure. It provides a time-averaged 
data reduction technique whereby 
opacity levels are determined by 
averaging 24 consecutive opacity 
observations each taken at 15-second 
intervals, to arrive at an average opacity 
for a 6-minute period. 

Final Action 

EPA has reviewed the submittal and 
found it to be in conformance with the 
requirements of 40 CFR 51.212(b) {old 
§ 51.19(c)). Therefore EPA is today 
approving these revisions in South 
Carolina's tions. 

EPA is publishing this action without 
prior proposal because the Agency 
views this as noncontroversial action 


and anticipates no adverse comments. 
This action will be effective 60 days 
from the date of the Federal Register 
notice unless, within 30 days of its 
publication, notice is received that 
adverse or critical comments will be 
submitted. If such notice is received, this 
action will be withdrawn before the 
effective date by publishing two 
subsequent notices. One notice will 
withdraw the final action and another 
will begin a new rulemaking by 
announcing a proposal of the action and 
establishing a comment period. If no 
such comments are received, the public 
is advised that this action will be 
effective April 20, 1987. 

Under section 307(b)(1) of the CAA, 
petitions for judical review of this action 
must be filed in the United States Court 
of Appeals for the appropriate circuit by 
April 20, 1987. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See 307(b)(2).) 

Under 5 U.S.C. section 605(b), I certify 
that the SIP revision will not have a 
significant economic impact on a 
substantial number of small entities. 
(See 46 FR'8709.) 


List of Subjects in 40 CFR Part 52 


Air pollution control, 
Intergovernmental relations, 
Incorporation by reference. 

Note.—Incorporation by reference of the 
South Carolina State Implementation Plan 
was approved by the Director of the Federal 


Register-on July 1, 1982. 

Dated: February 11, 1987. 
Lee M. Thomas, 
Administator. 

Part 52 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows: 


PART 52—[AMENDED] 


1. The authority citation for Part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 
Subpart PP—South Carolina 


2. Section 52.2120 is amended by 
adding paragraph (c)(29).as follows: 


§ 52.2120 Identification of plan. 


cs * * * * 


{c) ** * 

(29) Process opacity monitoring 
requirements were submitted to EPA on 
March 24, 1986 and July 8, 1986. 

(i) Incorporation by reference. 

(A) Letter of March 24, 1986 to EPA 
from the South Carolina Department of 
Health and Environmental Control, and 
amendments to Air Pollution Control 
Regulation No. 62.5, Standard No. 4, 
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which was effective on February 28, 
1986. 
(ii) Other material—none. 


[FR Doc. 87-3219 Filed 2-13-87; 8:45 am] 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Final rule. 


SumMARY: Standards of performance for 
lime manufacturing plants were 
promulgated in the Federal Register on 
April 26, 1984 (40 FR 18080). The purpose 
of this promulgation is to revise 

§§ 60.343(b) and 60.344{c) of Subpart 
HH, the lime manufacturing plants new 
source performance standards, to be 
consistent with similar sections of 
Subparts F and AA. The revision would 
expand the use of Method 9 opacity 
observation in lieu of continuous opacity 
monitoring of emissions to include not 
only positive pressure fabric filters but 
also other control devices with multiple 
stack or roof monitors. 


DATES: Effective date: February 17, 1987. 

Under section 307(b)(1) of the Clean 
Air Act, judicial review of the actions 
taken by this notice is available only by 
the filing of a petition for review in the 
U.S. Court of Appeals for the District of © 
Columbia Circuit on or before April 20, 
1987. Under section 307(b)(2) of the 
Clean Air Act; the requirements that are 
the subject of today’s notice may not be 
challenged later in civil or criminal 
proceedings brought by EPA to enforce 
these requirements. 


appresses: Docket. A docket, number 
A-86-09, containing information 
considered by EPA in development of 
the promulgated standards, is available 
for public inspection between 8:00 a.m. 
and 4:00 p.m., Monday through Friday, 
at EPA's Central Docket Section (LE- 
131), West Tower Lobby, Gallery 1, 401 
M Street SW., Washington, DC 20460. A 
reasonable fee may be charged for 
copying. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Peter R. Westlin or Lori M. Tussey, 
Emission Measurement Branch (MD-19), 
Emission Standards and Engineering 
Division, U.S. Environmental Protection 
Agency, Research Triangle Park, North 
Carolina 27711, telephone (919) 541- 
2237. 


SUPPLEMENTARY INFORMATION: 
1. The Rulemaking 

The standards of performance for lime 
manufacturing plants were published on 
April 28, 1984. The regulation includes a 
provision in § 60.343(b) to allow the use 
of Method 9 opacity observations in lieu 
of continuous opacity monitoring of the 
emissions from a positive pressure 
fabric filter device. This provision was 
intended to recognize the difficulties and 
impracticality of applying continuous 
opacity monitoring systems not only to 
positive pressure fabric filter devices, 
but also to control devices with multiple 
stack exhausts or roof monitors. 

The Agency has recognized in other 
similar regulations {e.g., Subparts F and 
AA) that control devices other than 
positive pressure fabric filter devices 
have modular, multiple exhaust 
configurations. The continuous opacity 
monitoring alternative provisions were 
worded more generally for these 
regulations than for Subpart HH. The 
purpose of this action is to reword the 
monitoring requirements in Subpart HH, 
§ 60.343(b), to clarify the original intent 
of the promulgation. The wording in 
§ 60.344(c) is also being revised to be 
consistent with § 60.343(b). 


Il. Administrative 

The docket is an organized and 
complete file of all the information 
considered by EPA in the development 
of this rulemaking. The docket is a 
dynamic file, since material is added 
throughout the rulemaking development. 
The docketing system is intended to 
allow members of the public and 
industries involved to identify readily 
and locate documents so that they can 
effectively participate in the rulemaking 
process. Along with the statement of 
basis and purpose of the proposed and 
promulgated standards and EPA 
responses to significant comments, the 
contents of the docket, except for 
interagency review materials, will serve 
as the record in case of judicial review 
[section 307(d)(7)(A)]. 

Under Executive Order 12291, EPA is 
required to judge whether a regulation is 
a “major rule” and, therefore, subject to 
the requirements of a regulatory impact 
analysis. The Agency has determined 
that this regulation would result in none 
of the adverse economic effects set forth 
in Section 1 of the Order as grounds for 
finding a regulation to be a “major rule.” 
The Agency has, therefore, concluded 
that this regulation is not a “major rule” 
under Executive Order 12291. This 
regulation has been submitted to OMB 
for review under Executive Order 12291. 

The Regulatory Flexibility Act of 1980 
requires the identification of potentially 
adverse impacts of Federal regulations 


4773 


upon small business entities. The Act 
specifically requires the completion of a 
Regulatory Flexibility Analysis in those 
instances where small business impacts 
are possible. Because these standards 
impose no adverse economic impacts, a 
Regulatory Flexibility Analysis has not 
been conducted. 

This rule does not contain any 
information collection requirements 
subject to OMB review under the 
Paperwork Reduction Act of 1980 U.S.C. 
3501 et seq. 

Pursuant to the provisions of 5 U.S.C. 
605{b), I hereby certify that the 
promulgated rule will not have a 
significant economic impact on a 
substantial number of small entities. 

I find that notice and public procedure 
on this amendment are unnecessary, 
because it is minor and technical and 
consistent with the original intent of the 
regulation. 


List of Subjects in 40 CFR Part 60 


Air pollution control, 
Intergovernmental relations, Lime 
manufacturing plants, Reporting and 
recordkeeping requirements, and 
Incorporation by reference. 

Dated: February 11, 1987. 

Lee M. Thomas, 


Administrator. 


PART 60—[AMENDED] 


For the reasons set out in the 
preamble, Subpart HH of 40 CFR Part 60 
is amended as follows: 

1. The authority citation for Part 60 
continues to read as follows: 


Authority: Secs. 101, 111, 114, 116, and 301 


‘of the Clean Air Act, as amended (42 U.S.C. 


7401, 7411, 7414, 7416, 7601). 


2. Section 60.343 is amended by 
revising paragraph (b) to read as 
follows: 


§ 60.343 Monitoring of emissions and 
operations. 
(b) The owner or operator of any 
rotary lime kiln having a control device 
with a multiple stack exhaust or a roof 
monitor may, in lieu of the continuous 
opacity monitoring requirement of 
§ 60.343(a), monitor visible emissions at 
least once per day of operation by using 
a certified visible emissions observer 
who, for each site where visible 
emissions are observed, will perform 
three Method 9 tests and record the 
results. Visible emission observations 
shall occur during normal operation of 
the rotary lime kiln at least once per 
day. For at least three 6-minute periods, 
the opacity shall be recorded for any 
point(s) where visible emissions are 
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observed, and the corresponding feed 
rate of the kiln shall also be recorded. 
Records shall be maintained of any 6- 
minute average that is in excess of the 
emissions specified in § 60.342(a) of this 
subpart. 

3. Section 60.344 is amended by 
revising paragraph (c) to read as 
follows: 


$ 60.344 Test methods and procedures. 
(c) Visible emission observations of a 
control device with a multiple stack 
exhaust or a roof monitor shall occur 
during normal operation of the rotary 
lime kiln, at least once per day of 
operation. For at least three 6-minute 
periods, the opacity shall be recorded 
for any point(s) where visible emissions 
are observed, and the corresponding 
feed rate of the kiln shall also be 
recorded. These observations shall be 
taken in accordance with Method 9. 
Records shall be maintained of any 6- 
minute average that is in excess of the 
emissions limit specified in § 60.342(a) 
of this subpart. 
[FR Doc. 87-3218 Filed 2-13-87; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 

43 CFR Public Land Order 6638 
[1D~943-07-4220-10; I-7322] 

Public Land Order 6629; Correction 


AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Public land order. 


SUMMARY: This document will correct an 


error in the land description of Public 
Land Order 6629 of November 13, 1986. 
EFFECTIVE DATE: February 17, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Larry R. Lievsay, BLM Idaho State 
Office, 3380 American Terrace, Boise, 
Idaho 83706, 208-334-1735. 

By virtue of the authority vested in the 
Secretary of the Interior by section 204 
of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2751; 
43 U.S.C. 1714, it is ordered as follows: 

The land description in Public Land 
Order 6629 of October 20, 1986, in FR 
Doc. 86-25653, published at page 41104 


in November 13, 1986, is corrected as 
follows: 

On page 41104, under T. 31 N., R. 3 W., 
the line reading “sec. 27, lots 4, 5, 
NW%NW%, SE%“SW%,” should read 
“sec. 27, lots 4, 5, NW%NW%, 
SW%SW%. 

On pages 41104 and 41105, the lines 
reading “acres in Idaho County” should 
read, “acres in Idaho, Nez Perce and 
Lewis Counties.” 

February 3, 1987. 

J. Steven Griles, 

Assistant Secretary of the Interior. 

[FR Doc. 87-3208 Filed 2-13-87; 8:45 am] 
BILLING CODE 4310-GG-M 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


49 CFR Part 571 
[Docket No. 83-12; Notice 5] 


Federal Motor Vehicle Safety 
Standards; Lamps, Reflective Devices, 
and Associated Equipment; 
Corrections 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Final rule; corrections. 


SUMMARY: This notice corrects two 
errors occurring in the final rule 
published on November 26, 1984, 
amending the standard to bring certain 
of its requirements closer to those of the 
Economic Commission of Europe, Table 
I was inadvertently amended to specify 
four, instead of two, rear side marker 
lamps for wide vehicles. Table III 
contains a typographical error in the 
section on reflex reflectors. 

EFFECTIVE DATE: The corrections are 
effective February 17, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Taylor Vinson, Office of Chief Counsel, 
National Highway Traffic Safety 
Administration, Washington, DC 20590 
(202-366-5263). 

SUPPLEMENTARY INFORMATION: Federal 
Motor Vehicle Safety Standard No. 108 
Lamps, Reflective Devices, and 
Associated Equipment was amended on 
November 26, 1984, to bring certain of its 
requirements closer to those of the 
Economic Commission for Europe of the 
United Nations (ECE) (49 FR 46386). As 
part of this notice, Standard No. 108’s 
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Tables I and III as amended were 
republished in full. Heretofore Table I 
had required multipurpose passenger 
vehicles, trucks, and buses with an 
overall width of 80 or more inches to 
have “2 red; 2 amber” side marker 
lamps, but the Table as amended 
specified “4 red; 2 amber.” It was not the 
agency’s intent to change the number of 
rear side marker lamps on these 
vehicles, and Table | is being corrected 
to “2 red; 2 amber.” 

In the amendment to Table III that 
occurred at the same time, the reflex 
reflectors required for passenger cars, 
multipurpose passenger vheicles, trucks, 
and buses was stated as ‘4 reds; 2 
amber,” and the Table is being amended 
to read “4 red; 2 amber.” In this regard 
NHTSA notes that its own publication 
“Federal Motor Vehicle Safety 
Standards and Regulations, With 
Amendments and Interpretations Issued 
Through December 1984” erroneously 
gives the number of reflex reflectors as 
“4 red; 4 amber.” NHTSA advises 
owners of this publication to change the 
number of amber reflectors to two. 

Because the amendments are 
corrective in nature and impose no 
additional burden upon any person, it is 
hereby found for good cause shown that 
an effective date earlier than 180 days 
after issuance of the rule is in the public 
interest, and the amendments are 
effective upon publication in the Federal 
Register. 

In consideration of the foregoing Part 
571 is amended as follows: 

1. The authority citation for Part 571 
continues to read as follows: 


Authority: 15 U.S.C. 1392, 1401, 1403, 1407; 
delegation of authority at 49 CFR 1.50. 


$571,108 [Corrected] 


2. In Table I under the column headed 
“Multipurpose passenger vehicles, 
trucks, and buses” the number of side 
marker lamps is corrected to read “2 
red; 2 amber.” 

3. In Table II under the column 
headed “Passenger cars, multipurpose 
passenger vehicles, trucks, and buses” 
the number of reflex reflectors is 
corrected to read “4 red; 2 amber.” 


Issued on: February 10, 1987. 
Barry Felrice, 
Associate Administrator for Rulemaking. 
[FR Doc. 87-3197 Filed 2-13-87; 8:45 am] 
BILLING CODE 4910-59-M 





SUMMARY: This final decision concludes 


that the Southwest Plains marketing 
area should be expanded to include 18 
counties and the Fort Leonard Wood 
Military Reservation in southwest 
Missouri and 11 counties in northwest 
Arkansas. This added territory includes 
the current Fort Smith, Arkansas, 
marketing area. The expanded area 
would be included in three pricing zones 
to maintain the price levels currently 
existing in such areas under the 
Southwest Plains order. The decision 
also would provide lower delivery 
standards for regulated plants operated 
by cooperative associations. All other 

‘ regulatory provisions of the current 
Southwest Plains order would be 
continued. 

The changes are necessary to reflect 
structural changes in the market and to 
assure the orderly marketing of milk in 
the expanded Southwest Plains 
marketing area. The proposed changes, 
which were submitted and supported by 
cooperative associations that represent 
a substantial proportion of the 
procedures who supply the market, are 
based on the record of a public hearing 
held in Tulsa, Oklahoma, on November 
6, 1985. Also, a reopened session of the 
hearing was held in Irving, Texas on 
March 4-7, 1986, to consider proposals 
to change the location adjustment 
provisions of seven orders to conform 
with the Class I differentials mandated 
by the Food Security Act of 1985 that 


were implemented on May 1, 1986. The 
location adjustment provisions of the 
Southwest Plains order were amended 
on the basis of evidence presented at 
the reopened hearing. Such amendments 
are incorporated in the order for the 
merged and expanded Southwest Plains 
marketing area. 


FOR FURTHER INFORMATION CONTACT: 
John F. Borovies, Marketing Specialist, 
Dairy Division, Agricultural Marketing 
Service, United States Department of 
Agriculture, Washington, D.C. 20250, 
(202) 447-2089. 

SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of sections 556 and 557 of 
Title 5 of the United States Code and, 
therefore, is excluded from the 
requirements of Executive Order 12291. 


The Regulatory Flexibility Act (5 
U.S.C. 601-612) requires the Agency to 
examine the impact of a proposed rule 
on small businesses. Pursuant to 5 
U.S.C. 605{b), the Administrator of the 
Agricultural Marketing Service has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

There are 21 regulated handlers that 
operate 28 plants under the orders that 
receive milk from approximately 3,700 
dairy farmers. A substantial majority of 
the producers are members of four 
cooperative associations. Most of these 
entities would be small businesses 
under the standards specified in 13 CFR 
Part 121. 

The merged and expanded marketing 
area reflects the sales area of currently 
regulated plants. Consequently, the 
marketing area issue does not involve 
economic impact considerations. 
Likewise, the changes to the location 
adjustment provisions are only 
conforming changes that are necessary 
to accommodate the marketing area 
expansion. No price changes will occur 
as a result of the location adjustment 
revisions contained herein. The 
reduction of the pooling standard for 
plants operated by cooperative 
associations will reduce the regulatory 
burden by not encouraging the 
cooperatives to make excessive, 
uneconomical shipments of milk to 
distributing plants. 

Prior documents in this proceeding: 

Notice of Hearing: Issued September 
20, 1985; published September 26, 1985 
(50 FR 39017). 
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Notice of Reopened Hearing: Issued 
February 14, 1986; Published February 
21, 1986 (51 FR 6254). 

Temporary Revision: Issued February 
20, 1986; published February 26, 1986 (51 
FR 6730). 

Suspension Order: Issued February 24, 
1986: published March 3, 1986 (51 FR 
7245). 

Tentative Decision: Issued July 9, 
1986; published July 15, 1986 (51 FR 
25539). 

Interim Amendments: Issued August 
5, 1986; published August 11, 1986 (51 FR 
28687). 

Final Decision: Issued October 30, 
1986; published November 5, 1986 (51 FR 
40176). 

Recommended Decision: Issued 
December 4, 1986; published December 
9, 1986 (51 FR 44299). 

Order Amending Orders: Issued 
December 5, 1986; published December 
11, 1986 (51 FR 44590). 

Correction to Amending Orders: 
Published December 19, 1986 (51 FR 
45575). 

Correction to Amending Orders: 
Published December 24, 1986 (51 FR 
46746). 


Preliminary Statement 


A public hearing was held on 
proposed amendments to the tentative 
marketing agreements and the orders 
regulating the handling of milk in the 
Southwest Plains and Fort Smith, 
Arkansas, marketing areas. The hearing 
was held, pursuant to the provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601 et 
seq.), and the applicable rules of 
practice (7 CFR Part 900), at Tulsa, 
Oklahoma, on November 6, 1985, 
pursuant to a notice of hearing issued 
September 20, 1985 (50 FR 39017) and 
reopened at Irvin, Texas, on March 4-7, 
1986, pursuant to a notice of hearing 
issued February 14, 1986 (51 FR 6254). 

Upon the basis of the evidence 
introduced at the hearing and the record 
thereof, the Deputy Administrator, 
Marketing Programs, on December 4, 
1986, filed with the Hearing Clerk, 
United States Department of 
Agriculture, a recommended decision 
containing notice of the opportunity to 
file written exceptions thereto. 

The material issues, findings and 
conclusions, rulings, and general 
findings of the recommended decision 
are hereby approved and adopted and 
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are set forth in full herein, subject to 
modification to the 25th paragraph 
under issue number one. 

The material issues on the record of 
hearing relate to: 

1. Expansion of the marketing area 
covered by the Southwest Plains order. 

2. Location adjustments. 

3. Delivery standards for plants 
operated by cooperative associations. 

4. Miscellaneous and conforming 
changes. 


Findings and Conclusions 


The following findings and 
conclusions on the material issues are 
based on evidence presented at the 
hearing and the record thereof: 


1. Expansion of the Marketing Area 
Covered by the Southwest Plains Order 


The marketing area covered by the 
Southwest Plains order (Order 106) 
should be expanded to include 18 
counties and the Fort Leonard Wood 
Military Reservation in southwest 
Missouri and 11 counties in northwest 
Arkansas. The expanded area would 
include the present Fort Smith, 
Arkansas, marketing area, the Ozarks- 
portion of the former St. Louis-Ozarks 
marketing area and certain other nearby 
unregulated territory. Such area 
constitutes the major sales area of 
handlers who are regulated under either 
the Southwest Plains or Fort Smith, 
Arkansas orders. Since the Fort Smith 
marketing area would be merged with 
the expanded marketing area for 
Southwest Plains, the Fort Smith, 
Arkansas order (Order 102) would cease 
to exist when the merged order becomes 
effective. These changes are warranted 
to reflect the structural changes in 
regulation under the Southwest Plains 
order, which resulted when the St. 
Louis-Ozarks order was terminated 
effective April 1, 1985. 

There is considerable record evidence 
to indicate that interstate commerce 
exists in the area that would be added 
to the marketing area covered by the 
Southwest Plains order. The principal 
competitors in the expanded area are 
the Southwest Plains order distributing 
plants of Foremost Dairies, Inc., and 
Hiland Dairy located at Springfield, 
Missouri, the College Club Dairy at 
Fayetteville, Arkansas, and the Fort 
Smith order distributing plant of Acee 
Dairy, Inc., at Fort Smith, Arkansas.! 


’ Official notice was taken in the recommended 
decision of the commercial marketing fact that 
plants operated by the Knudsen Corporation at 
Springfield (Foremost) and Kansas City (Meyer 
Dairy) have ceased operations since the hearing 
was held. As described later, the evidence 
presented at the hearing strongly supported a 
merger of the two orders and an expansion of the 


The Springfield plants distribute fluid 
milk into Arkansas, Kansas and 
Oklahoma. The Fayetteville plant sells 
milk in Missouri and Oklahoma while 
the Fort Smith plant distributes fluid 
milk products in Oklahoma. Another 
Southwest Plains order distributing 
plant located in Oklahoma City sells 
fluid milk in the Arkansas portion of the 
expanded area. Similarly, one 
distributing plant regulated by the 
Southern Illinois order and located in 
Illinois sells fluid milk products in the 
Missouri portion of the expanded area. 

The proposal to extend the Southwest 
Plains marketing area to include 19 
counties in southwest Missouri and 11 
counties in northwest Arkansas was 
made by Mid-America Dairymen, Inc. 
(Mid-Am), a cooperative association 
that represents about 50 percent of the 
dairy farmers who supply milk to the 
Southwest Plains market. The proposal 
was prompted by the termination of the 
nearby St. Louis-Ozarks order (Order 
62). When that happened, considerable 
territory in southwest Missouri and 
northwest Arkansas that had been 
included in the St. Louis-Ozarks 
marketing area became unregulated. 
Two distributing plants located in the 
former St. Louis-Ozarks marketing area 
at Springfield, Missouri, became 
regulated under the Southwest Plains 
order. A third distributing plant located 
in the Arkansas portion of the Order 62 
marketing area at Fayetteville initially 
became regulated under the Fort Smith 
order but later became regulated under 
the Southwest Plains order. 

Mid-Am testified that the presently 
unregulated territory in southwest 
Missouri and northwest Arkansas 
constitutes a major sales area for the 
three distributing plants regulated under 
the former St. Louis-Ozarks order. Mid- 
Am contends that over the long term, 
the prevailing marketing situation could 
result in disorderly marketing under the 
Southwest Plains order. Mid-Am 
testified that the possibility of this 
happening is enhanced because the 
handlers involved are multiple-plant 
operators, which gives them the 
flexibility to shift sales between the 
plants. 

For example, the Foremost plant at 
Springfield is owned and operated by 
the Knudsen Corporation, as is the 
Meyer Dairy, which is located in Kansas 
City and regulated under the Greater 


combined marketing area. Interested parties were 
invited to address in their exceptions the issue of 
whether the closing of the Knudsen Corporation 
plants had changed the marketing conditions to the 
extent that a decision on the proposed merger and 
marketing area expansion should not be made on 
a of this record. No such exceptions were 
ed. 
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Kansas City order. To the extent that the 
sales could be shifted between such 
plants, a handler might be able to avoid 
fully regulated status for a plant or shift 
its regulation to another order to gain a 
competitive advantage. Mid-Am 
indicated that similar practices could be 
used by the plants of Hiland, College 
Club, and Acee, since all three are 
owned and operated as joint ventures 
by Mid-Am and Prairie Farms Dairy. 

Mid-Am claims that if any one of the 
distributing plants were able to avoid 
full regulation, disorderly marketing 
conditions would exist. In such cases, 
any plant that avoided pool status 
would have a competitive advantage is 
competing for fluid milk sales in a 
common area of distribution over other 
plants that are similarly located and 
fully regulated under the Southwest 
Plains order. 

The proposal by Mid-Am to extend 
the marketing area was supported by 
Associated Milk Producers, Inc. (AMPI), 
the other major cooperative that 
furnishes 100 percent of producer milk 
for the Fort Smith market and about 45 

ercent of the milk supply for the 
Southwest Plains market. AMPI urged 
that the marketing area covered by the 
Southwest Plains order be expanded to 
include the marketing area now covered 
by the Fort Smith, Arkansas order. 
AMPI further testified that all of the 
other provisions of the Southwest Plains 
order that are currently effective and not 
at issue in this proceeding should apply 
to handlers who will be regulated under 
the expanded order. 

A handler who operates a fluid milk 
plant at Jefferson City, Missouri (Central 
Dairy), testified in opposition to the 
inclusion of Pulaski County, Missouri, in 
the Southwest Plains marketing area. 
Since a small proportion of the plant's 
total sales are made in Pulaski County, 
the handler testified that Central Dairy 
would be a partially regulated 
distributing plant under the order. As 
such, the handler would be subject to 
the order’s reporting requirements to 
ascertain the plant's regulatory status, 
and its payment obligations, which are 
designed to provide a measure of price 
comparability among handlers who 
operate fully regulated plants and 
handlers who operate plants that have 
only a minor association with the 
market. 

The handler’s primary objection to the 
inclusion of Pulaski County in the 
marketing area is with the requirement 
that the plant's total monthly receipts 
and sales would have to be reported to 
the market administrator because of the 
plant’s limited sales in the marketing 
area. The handler testified that the sales 
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in Pulaski County do not extend into the 
Fort Leonard Wood Military 
Reservation, which represents a 
substantial proportion of the county's 
total population and which was 
included in the marketing area of the 
former St. Louis-Ozarks order. The 
handler testified that since sales were 
not made into Fort Leonard Wood in the 
past, the handler has no prior 
experience in reporting sales of fluid 
milk products in a portion of a county. 
Consequently, the handler suggested 
that only the Fort Leonard Wood 
Military Reservation in Pulaski County 
be included in the expanded Southwest 
Plains marketing area and that the rest 
of Pulaski County be excluded. As a 
result, Central Dairy would not be 
subject to any of the reporting 
requirements of the expanded 
Southwest Plains order. 

In its post-hearing brief, Central Dairy 
also contended that an expansion of the 
marketing area to include all of Pulaski 
County has the potential of placing 
Central Dairy at a competitive 
disadvantage with regulated plants 
located in Springfield, Missouri since 
minimum prices under the Southwest 
Plains order are 14 cents per 
hundredweight higher at Jefferson City 
than at Springfield. (Since the November 
6 hearing was held, the location 
adjustment provisions of the Southwest 
Plains order have been amended so that 
the Class I price at Springfield is 27 
cents higher than at Jefferson City.) The 
handler also contended that the 
inclusion of the entire county within the 
marketing area is not necessary to 
achieve orderly marketing conditions. 

No other testimony in opposition to 
the proposed expansion of the 
Southwest Plains marketing area was 
presented by any interested party. 

The objectives in defining a marketing 
area is to encompass that territory 
within which regulated handlers 
compete with each other for a major 
proportion of their sales of fluid milk 
products. Although it is not practical to 
include the entire sales area of all 
regulated plants, the bulk of the sales 
areas of regulated plants should be 
included. If a significant proportion of 
the major sales areas of regulated 
handlers is excluded from the marketing 
area definition, the possibility of one or 
more plants avoiding full regulation is 
enhanced, Any plant that avoided full 
regulation would have a significant 
advantage, in both the procurement of 
raw milk supplies and in the distribution 
of fluid milk products, in competition 
with other handlers who are subject to 
the classified pricing and pooling 
provisions of an order. The threat of 


such a possibility is not conducive to the 
maintenance of stable and orderly 
marketing conditions on a long term 
basis for either producers or handlers. 

As previously stated, major structural 
changes occurred in the distribution 
sector as a result of the termination of 
the adjacent St. Louis-Ozarks order 
effective April 1, 1985. Two distributing 
plants located at Springfield, Missouri, 
became regulated under the Southwest 
Plains order on the basis of their sales in 
that marketing area. A third plant 
located at Fayetteville, Arkansas 
initially became regulated under the Fort 
Smith, Arkansas order for two months. 
Beginning in June, such plant became 
regulated under the Southwest Plains 
order. 

Because of these structural changes, 
there are substantial overlaps in the 
sales areas among plants that are 
currently regulated under the Fort Smith 
and Southwest Plains orders. This is 
evident from a comparison of the market 
statistics for the Southwest Plains and 
Fort Smith orders before and after the 
termination of the St. Louis-Ozarks 
order. 

During the first quarter of 1985, prior 
to the termination of the St. Louis- 
Ozarks order, pool plants regulated 
under the Southwest Plains order 
accounted for 77 percent of the fluid 
milk products distributed within the 
Southwest Plains marketing area. About 
16 percent of the fluid milk sales within 
the marketing area were distributed by 
plants regulated under the St. Louis- 
Ozarks and Fort Smith orders. During 
the second and third quarters of 1985, 
sales by distributing plants regulated 
under the Southwest Plains order 
represented about 92 percent of the total 
sales of fluid milk products within the 
Southwest Plains marketing area. This 
significant increase in the proportion of 
sales by pool plants is attributable to 
the regulation of distributing plants 
under the Southwest Plains order that 
were formerly regulated under the St. 
Louis-Ozarks order. 

During the first quarter of 1985, sales 
by the distributing plant regulated under 
the Fort Smith order represented about 
45 percent of total fluid milk products 
distributed in the Fort Smith, Arkansas 
marketing area. During the same period, 
sales by distributing plants regulated 
under the St. Louis-Ozarks order 
represented about 35 percent of the fluid 
milk products distributed within the 
marketing area, while there were no 
sales in the Fort Smith marketing area 
by plants regulated under the Southwest 
Plains order. In the second quarter of 
1985, the proportion of sales in the 
marketing area attributable to Fort 


Smith pool plants increased to 50 
percent. This was a result of the 
regulation under the Fort Smith order of 
a plant that was formerly regulated 
under the St. Louis-Ozarks order. Also, 
in the second quarter, the proportion of 
sales in the Fort Smith marketing area 
attributable to Southwest Plains order 
pool plants increased to 33 percent as a 
result of the regulation under the 
Southwest Plains order of plants that 
were formerly regulated under the St. 
Louis-Ozarks order. By the third quarter 
of 1985, the proportion of sales in the 
Fort Smith marketing area attributable 
to Fort Smith order pool plants declined 
to 36 percent. This occurred because of 
a switch in regulation of a distributing 
plant from the Fort Smith order to the 
Southwest Plains orders. Also, as a 
result of such shift in regulation, the 
proportion of sales within the Fort Smith 
marketing area attributable to 
Southwest Plains order pool plants 
increased to over 41 percent, surpassing 
the proportion of sales within the 
marketing area accounted for by the 
single distributing plants regulated 
under the Fort Smith order. 

As previouly indicated, the sales 
areas of the distributing plants that were 
formerly regulated under the St. Louis- 
Ozarks order overlap substantially with 
the sales areas of plants regulated under 
the Southwest Plains and Fort Smith 
orders. The regulation of these plants 
under the Southwest Plains order has 
resulted in a situation whereby plants 
regulated under such order now account 
for a greater proportion of the sales of 
fluid milk products in the Fort Smith 
marketing area than does the Fort Smith 
distributing plant. Although sales of Fort 
Smith distributing plants do not account 
for a large proportion of the total sales 
in the Southwest Plains marketing area, 
plants regulated under the Fort Smith 
order distribute a large percentage of 
their sales in the Southwest Plains 
marketing area. During the first, second, 
and third quarters of 1985, plants 
regulated under the Fort Smith order 
distributed 26 percent, 18 percent and 26 
percent, respectively, of their fluid milk 
products within the Southwest Plains 
marketing area. In view of the degree to 
which the sales areas overlap, the 
Southwest Plains marketing area should 
be expanded to include the present Fort 
Smith, Arkansas marketing area. This 
will result in regulating the one 
remaining Fort Smith distributing plant 
under the Southwest Plains order with 
the same terms and provisions that are 
applicable to plants that have most of 
the sales in the Fort Smith marketing 
area. 
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A large proportion of the sales areas 
of the distributing plants that were 
formerly regulated under the St. Louis- 
Ozarks order is outside the current 
boundaries of the Southwest Plains and 
Fort Smith marketing areas in 
unregulated territory. This is also 
evident from a comparison of the market 
statistics for the Southwest Plains and 
Fort Smith orders before and after the 
termination of the St. Louis-Ozarks 
order. 

During the first quarter of 1985, pool 
plants that were regulated under the 
Southwest Plains order distributed 
almost 90 percent of their fluid milk 
products within the Southwest Plains 
marketing area and only one-tenth of 
one percent outside the marketing area 
into unregulated territory. With the 
regulation of additional 
plants under the Southwest Plains order 
after termination of the St. Louis-Ozarks 
order, the pool plants regulated under 
the Southwest Plains order during the 
second quarter of 1985 distributed only 
69 percent of their fluid milk products 
within the marketing area while 
proportion of their sales im unregulated 
areas increased to over 19 percent. By 
the third quarter, just under 68 percent 
of pool plant sales were within the 
marketing area while over 20 percent 
were distributed in unregulated areas. 

During the first quarter of 19865, about 
41 percent of the Fort Smith order 
distributing plant’s sales were in the 
marketing area while over 33 percent 
were in unregulated territory. In the 
second quarter the proportion of sales in 
the marketing area declined to 30 
percent while the proportion in 
unregulated territory increased to 51 
percent. This change was a direct result 
of the regulation under the Fort Smith 
order of a plant formerly regulated 
under the St. Louis-Ozarks order. By the 
third quarter of 1985, when such plant 
became regulated under the Southwest 
Plains order, the proportion of the fluid 
milk sales of the remaining distributing 
plant in the marketing area increased to 
38 percent while the proportion in 
unregulated territory decreased to 35 
percent. 

It is obvious from the foregoing that 
the Southwest Plains and Fort Smith, 
Arkansas marketing areas do not 
include a substantial proportion of the 
sales areas of distributing plants that 
were previously regulated under the St. 
Louis-Ozarks order. Consequently, the 
Southwest Plains marketing area should 
be expanded to include currently 
unregulated territory that constitutes the 
bulk of the sales areas of the former St. 
Louis-Ozarks plants to insure their 


continued under the 
Southwest Plains order. 

Most of the unregulated territory 
proposed to be included in an expanded 
Southwest Plains marketing area was 
included im the former St. Louis-Ozarks 
marketing area. Of the 30 counties (19 in 
southwest Missouri and 11 in northwest 
Arkansas] proposed to be included in 
the expanded marketing area, 16 
counties (12 in southwest Missouri and 
four in northwest Arkansas} were 
formerly within the St. Louis-Ozarks 
marketing area. Also, part of Pulaski 
County, Missouri (The Fort Leonard 
Wood Military Reservation} was in the 
St. Louis-Ozarks marketing area. Of the 
remaining territory in Arkansas (seven 
counties) proposed to be included in the 
expanded marketing area, parts of three 
counties are presently included within 
the Fort Smith, Arkansas marketing 
area. Basically, the proposed expansion 
would include currently and formerly 
regulated territory with limited 
intervening and adjacent territory to 
form a contiguous and easily identifiable 
marketing area. 

Plants that are currently regulated 
under the Southwest Plains and Fort 
Smith orders account for an 
overwhelming proportion of the total 
sales of fluid milk products im each of 
the counties proposed to be added to the 
Southwest Plains marketing area. It is 
estimated that handlers regulated under 
the Southwest Plains order account for 
90 percent or more of the total sales of 
fluid milk products im each of the 19 
counties in southwest Missouri 
proposed to be added to the marketing 
area. In each of the Arkansas counties, 
handlers regulated under the Fort Smith 
and Southwest Plains order account for 
80 percent or more of the total sales of 
fluid milk products. In addition, sales 
within the 30-county area represent a 
substantial proportion of the total sales 
of the distributing plants involved. It is 
estimated that about 60 percent of the 
total sales of the three distributing 
plants that were formerly regulated 
under the St. Louis-Ozarks order are 
within the 30-county area and that one 
or more of such plants have sales in 
each of the 30 counties. Also, the Fort 
Smith regulated plant distributes in five 
of the Arkansas counties with such sales 

representing about 74 percent of the 
plant's total sales. 

For reasons set forth hereafter, not all 
of Pulaski County, Missouri, should be 
included in the Southwest Plains 
marketing area. Only the Fort Leonard 
Wood Military Reservation, which was 
previously a part of the St. Louis-Ozarks 
marketing area, should be included in 
the expanded marketing area. 
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Mid-Am proposed that the entire 
county be included in the marketing 
area because regulated handlers 
account for about 96 percent of the total 
fluid milk sales in the county. It is 
estimated that a handler regulated under 
the Southern Ilinois order and the 
handler who operates the unregulated 
plant at Jefferson City, Missouri each 
account for two percent of the sales in 
the county. Mid-Am contends that the 

handler (Central Dairy} has 
a potential advantage in competing for 
sales in the county with regulated 
handlers since such handler is not 
subject to the classified pricing and 
pooling provisions of a Federal order. In 
addition, Mid-Am contends that the 
inclusion of the entire county, rather 
than just a portion of the county, weuld 
simplify the recordkeeping and reporting 
requirements of regulated handlers. Mid- 
Am reiterated these positions in its 
exceptions to the recommended decision 
and again urged that all of Pulaski 
County be included in the marketing 
area. The exceptions, however, do not 
provide a basis for altering the following 
findings and conclusions with respect to 
this issue. 

Central Dairy distributes fluid milk 
products in Pulaski County but not in 
the Fort Leonard Wood Military 
Reservation. The handler has no sales in 
any of the other territory proposed to be 
added to the Southwest Plains 
marketing area. As previously stated, 
Central Dairy opposed the inclusion of 
Pulaski County in its entirety primarily 
on the basis that a full accounting and 
reporting of the plant's receipts and 
sales would be required even though the 
plant has only a limited involvement 
with the marketing area. 

Central Dairy, which processes fluid 
milk, ice cream, and cottage cheese, is 
supplied totally by Mid-Am and 
purchases @ majority of its milk on the 
basis of the Federal order blend price 
applicable at St. Louis, Missouri. In 
addition, Mid-Am testified that Central 
Dairy is charged in excess of the blend 
price in a manner similar to the 
application of over-order charges 
applied to regulated handlers on a 
Class-use basis. Central Dairy testified 
that prices paid for its milk supply 
exceed the Southwest Plains order Class 
I price on a portion of its supply, which 
exceeds its sales in Pulaski County, that 
is obtained from a Mid-Am supply plant 
pooled under the Southwest Plains 
order. In its brief, Central Dairy further 
contended that it could be placed at a 
competitive disadvantage since the 
Southwest Plains order Class I price at 
Jefferson City is 14 cents per 
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hundredweight higher than at 
Springfield. 

The appropriate location value of milk 
at Jefferson City, relative to prices 
applicable at Springfield, was not a 
matter that was explored on the record 
of the November 6 hearing. In addition, 
the posture of the testimony concerning 
the pricing of milk to Central Dairy 
prevents a firm conclusion on whether 
there is a disparity of pricing between 
regulated and unregulated handlers. In 
addition, the price relationship between 
Jefferson City and Springfield has been 
reversed because of amendments to the 
location adjustment provisions of the 
Southwest Plains order that resulted 
from the record of the reopened hearing 
that was held to consider location 
adjustment changes necessary to 
conform with the mandated Class I 
differentials that were implemented on 
May 1, 1986. As a result of such 
amendments, the value of milk at 
Jefferson City is 27 cents less than at 
Springfield. 

With respect to the recordkeeping and 
reporting issue, regulated handlers are 
already subject to these requirements as 
well as to the need to distinguish 
between sales that are made within the 
marketing area and sales that are made 
outside the marketing area. Even with a 
marketing area expansion to include all 
of Pulaski County, some sales by 
regulated handlers would be made 
outside the marketing area. 
Consequently, it would appear that the 
regulatory burden of an expansion to 
include all of Pulaski County would be 
relatively greater for Central Dairy than 
for handlers who are already subject to 
such recordkeeping and reporting 
requirements. 

Pulaski County is a rural, fringe sales 
area with a substantial proportion of the 
total population represented by the Fort 
Leonard Wood Military Reservation. 
With a total population of about 42,000, 
sales in the county outside Fort Leonard 
Wood do not represent a significant 
proportion of the total fluid milk sales of 
regulated handlers. There is no evidence 
on the record of this proceeding that 
indicates that the small volume of sales 
outside Fort Leonard Wood requires the 
inclusion of all of Pulaski County in the 
marketing area to establish orderly 
marketing conditions. The primary 
objective of including the bulk of the 
sales areas of regulated plants in the 
marketing area to assure their continued 
regulation under the Southwest Plains 
order can be attained without including 
all of Pulaski County within the 
marketing area. At the same time, this 
will result in not subjecting to the 
regulatory provisions a plant that has a 


small proportion of its total sales in the 
proposed expansion area and thus has a 
minimal competitive association with 
plants that are currently regulated under 
the order. For this reason, only the Fort 
Leonard Wood Military Reservation 
portion of Pulaski County should be 
included in the Southwest Plains 
marketing area. 

In addition to Central Dairy, one other 
handler who sells fluid milk products in 
the marketing area was identified on the 
record of the proceeding. It was 
estimated that Cotton Dairy, a producer- 
distributor at Paris, Arkansas, accounts 
for two percent of the fluid milk sales in 
Logan County, Arkansas. In the post- 
hearing brief filed by Mid-Am and 
AMPI, it is noted that the producer- 
distributor was incorrectly identified as 
Cotton Dairy and that the correct name 
is Rogerland Dairy. The brief also 
indicates that a second producer- 
distributor, Pride of the Country, Inc., at 
Siloam Springs, Arkansas, is still 
operating as a producer-distributor. 

Generally, producer-distributors are 
persons who essentially sell milk 
produced on their own farms directly to 
consumers. The current provisions of the 
Southwest Plains order, which would be 
applicable to the merged and expanded 
marketing area, deal with such types of 
operations by providing for a “producer- 
handler” definition. A producer-handler 
is a person who provides proof 
satisfactory to the market administrator 
that the care and management of the 
dairy farm and other resources 
necessary for the own farm production 
of milk and the management and 
operation of the processing plant are the 
personal enterprise and risk of such 
person. Generally, such operations are 
not subject to the pricing and pooling 
provisions of the order so long as their 
sources of milk are limited to their own 
farm production and receipts of milk 
from pool plants and other order plants. 
Under the Southwest Plains order, there 
are no limits on the volume of receipts 
that a producer-handler may obtain 
from Southwest Plains order pool plants 
and plants that are fully subject to the 
pricing and pooling provisions of any 
other order issued pursuant to the 
Agricultural Marketing Agreement Act 
of 1937, as amended. 

Producer-handlers are subject to 
certain recordkeeping and reporting 
requirements so that the market 
administrator is able to determine 
whether such operations meet, and 
continue to meet, the criteria for 
exemption from the pricing and pooling 
provisions of the order. Operations that 
do not meet the standards for producer- 
handler exemption, and sell fluid milk 
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products in the marketing area, are 
subject to the provisions of the order in 
the same manner as other handlers who 
have sales in the marketing area. 

The expansion of the Southwest 
Plains marketing area as herein adopted 
will result in regulating handlers that 
compete with each other for fluid milk 
sales in their primary sales areas under 
the same regulatory provisions. The new 
merged and expanded marketing area 
reflects to a much greater degree the 
sales areas of currently regulated plants 
and will assure the continued regulation 
under the order of distributing plants 
that were regulated under the former St. 
Louis-Ozarks and the current Fort Smith, 
Arkansas order. 

The marketing area expansion 
proponents proposed and tesified that 
the current Southwest Plains order 
provisions should apply to the expanded 
marketing area and, except as 
hereinafter set forth, no other proposed 
amendments to the Southwest Plains 
order were contained in the notice of 
hearing or testified to at the hearing. 
Consequently, the regulatory provisions 
of the order for the merged and 
expanded Southwest Plains marketing 
area are those of the current Southwest 
Plains order, except as modified 
hereafter in the other material issues 
identified in the proceeding. 

The merged order adopted herein 
continues the use of the part number for 
the present Southwest Plains order, Part 
1106. The amended Part 1106, upon 
issuance, would supersede Part 1102, the 
Forth Smith, Arkansas order. 

Although the present two orders 
would no longer exist upon effectuation 
of the merged and expanded Southwest 
Plains order, this action is not intended 
to preclude the completion of those 
procedures that would otherwise have 
existed under the separate orders with 
respect to milk handled to the effective 
date of the merger. Such procedures, 
which would need to be carried out after 
the merger date, include the 
announcement of certain class prices 
and butterfat differentials, submission of 
reports, computation of uniform prices, 
payment of obligations, and verification 
activities. The provisions of the merged 
order would apply only to that milk 
handled after the effective date of the 
merger. 


2. Location Adjustments 


The location adjustment provisions 
should be amended to reflect the 
expansion of the Southwest Plains 
marketing area set forth under issue 
number one. No substantive pricing 
changes were proposed and none are 
necessary. Only conforming changes are 
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needed to incorporate within the 
marketing area the location adjustments 
that currently apply under the 
Southwest Plains order to the territory 
being added to the marketing area. 

At the November 6, 1985 hearing, Mid- 
Am proposed that three pricing zones be 
established to cover the territory that 
was proposed to be added to the 
Southwest Plains marketing area. The 
location adjustments proposed for each 
zone would have maintained the level of 
pricing that existed in the new territory 
at that time. 

Following the initial hearing, an 
additional hearing was held at Irving, 
Texas, on March 4-7, 1986, to consider 
proposed changes fo the location 
adjustment provisions of the Texas and 
six other Federal milk orders to conform 
with the Class I differentials mandated 
by the Food Security Act of 1985 that 
were implemented on May 1, 1986. Such 
hearing, with respect to the location 
adjustment issue, was a reopening of the 
hearing record for the Southwest Plains 
and Fort Smith, Arkansas orders. 

As a result of evidence presented at 
the reopened hearing session, the 
location adjustment provisions of the 
Southwest Plains order were amended 
effective September 1, 1986. No 
amendments were made to the Fort 
Smith, Arkansas order since the location 
adjustment provisions of such order 
were not applicable to any plant. The 
Southwest Plains order, which 
recognizes the mandated Class I 
differential value at Fort Smith, 
establishes the location value of milk 
throughout the territory to be added to 


Southwest Plains order should be 
incoporated in the merged and 
expanded Southwest Plains marketing 
area. 

The current Southwest Plains 
marketing area is divided into five 
pricing zones (groups of counties) to 
reflect the different location values of 
milk within the marketing area. Fhe 


value of milk for territory outside the 
marketing area. Thus, since the 
marketing area is being expanded, 
conforming changes are necessary to 
incorporate the location adjustments for 


the new portion of the marketing area 
that are currently specified for out-of- 
area locations. This can be 
accomplished by adding @ portion of the 
new territory to Zone I (the base zone} 
and by creating two new pricing zones 
that will maintain the price leveis 
currently existing in the new territory 
under the Southwest Plains order. 


The Southwest Plains order provides 
for no location adjustments at Fort 
Smith and across the central portion of 
the State of Arkansas to recognize the 
mandated $2.77 Class I differential value 
of milk in such area. Consequently the 
five-county area around Fort Smith that 
is being added to the marketing area 
should be included in Zone I of the 
Southwest Plains marketing area. In 
northern Arkansas, the Southwest 
Plains order provides for a minus 22- 
cent location adjustment (a $2.55 Class I 

value). Thus, the six counties 
of northwest Arkansas that are being 
added to the marketing area should be 
included in a new Zone VI with a 
specified minus 22-cent location. 
adjustment. The territory in southwest 
Missouri that is being added to the 
marketing area has a minus 58-cent 
location adjustment (a $2.19 Class I 
differential value} under the current 
Southwest Plains order. Thus, a new 
Zone VII should be established for this 
territory (18 counties and the Fort 
Leonard Wood Military Reservation) 
with a minus 58-cent location 
adjustment. 


3. ——- Standards for Plants 
Operated by Cooperative Associations 


The percentage of milk marketed by a 
cooperative that must be delivered to 
and phys received at pool 

distributing plants during the month 
should be reduced by five percentage 
points, from 50 to 45 percent, for a 
cooperative association to qualify plants 
for pool status. A cooperative would 
have the option of the delivery 
percentage on the basis of its milk 
marketings and deliveries the 
current month or the immediat 
preceding 12-month period. These 
pooling standards apply to cooperative 
association plants that are located in the 
marketing area or im a county adjacent 
to the marketing area as is provided 
under the current Southwest Plains 
order. The expansion of marketing as 
previously set forth extends the area 
within which cooperative association 
plants may be located and qualify for 
pool status on the basis of the 
cooperative’s marketwide performance 
in supplying distributing plants. 

The lower performance standards for 


cooperative plants were proposed by 
Am and supported by AMPI. 


Mid-Am AMPI. There 
was no opposition to the proposed 
ae standards. 

Am proposed that the delivery 
mae be lowered because of 
significant changes in the supply/ 
demand relationship of the Southwest 
Plains market that occurred as a direct 


result of the termination of the adjacent 
St. Louis-Ozarks order. In addition, Mid- 
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Am proposed that a cooperative be 
permitted to meet the lower delivery 
on the basis of the 


contended that the use of a 12-month 
moving average would provide 
additional pooling assurances for plants 
operated by cooperatives and greater 
flexibility to meet unanticipated short- 
term changes in marketing conditions 
that could make it difficult to —- a 
plant for pooling on a current-month 

basis. 

When the St. Louis-Ozarks order was 
terminated, distributing plants and the 
reserve milk supplies associated with 
such plants became regulated under the 
Southwest Plains order, altering the 
supply/demand relationship of the 
market. From March to April 1985, Class 
I sales increased by 58 percent while 
producer receipts more than doubled. As 
a result, the Class I utilization of 
producer milk declined from 57 percent 
in March to 44 percent im April. In 
addition, plants operated by Mid-Am 
that ship supplemental milk supplies to 
distributing plants and that serve as 
outlets for reserve supplies, are located 
outside the territory within which plants 
must be located to be pooled on the 
basis of the cooperative's total 
performance in supplying the fluid 
market. 

As a result, Mid-Am requested a 
suspension of the requirement that 
cooperative association plants be 
located in the marketing area or in a 
county adjacent to the marketing area. 
Also, Mid-Am requested that the pooling 
standard for such plants be lowered 
temporarily by 10 percentage points 
(from 50 to 40 percent) in recognition of 
the supply/demand relationship that 
resulted under the Southwest Plains 
order. The requests for these temporary 
actions were granted by the Department 
to permit the efficient marketing of the 
milk supplies that had become 
associated with the Southwest Plains 
market, and both actions, based on 
further requests by Mid-Am, were 
subsequently extended through 
February 1986. Mid-Am testified that an 
extension of the actions would be 
necessary im the event that amendatory 
action could not be completed by March 
1, 1986, Mid-Am contended that, under 
current order pooling standards, costly 
and inefficient movements of milk 
would have to be made solely for the 
purpose of pooling the milk of dairy 
farmers who have historically supplied 
the fluid milk needs of distributing 
plants that became regulated under the 
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Southwest Plains order. Since 
amendatery action could not be 
completed by March 1, 1986, both of the 
actions requested by a to 
facilitate the efficient disposition of 
supplies and are effective until —... 
time as am action can be 
completed on the basis of this record. 

It is obvious from the foregoing that 
the current 50 percent pooling standard 
for plants operated by cooperative 
associations was adopted on the basis 
of marketing conditions that were 
significantly different than those that 
have resulted since the termination of 
the St. Louis-Ozarks order. For each of 
the months of April through September 
1985, the Class I utilization of preducer 
milk ranged from 8.9 to 10.8 
points below the Class J utilization for 
the same month of the previous year. 
For the combined April through 
September period, the 1985 Class I 
utilization was 46.4 percent, 8.6 
percentage points below the 1984 Class ] 
use during the same period. 
Consequently, a reduction of five 
percentage points in the pooling 
standard for cooperative association 
plants is reasonable in view of the 
supply/demand relationship that has 
resulted under the Southwest Plains 
order since the termination of the St. 
Louis-Ozarks order. A failure to 
recognize the change in the market's 
supply/demand relationship would 
result in costly and inefficient marketing 
practices as more milk than is needed 
for fluid use would have to be shipped 
to distributing plants to qualify 
cooperative association plants for pool 
status under the order. 

In addition to lowering the pooling 
standard, the amended order provides 
that cooperatives have the opportunity 
to meet the pooling standard on the 
basis of their milk marketings and 
deliveries to distributing plants during 
the current month or the immediately 
preceding 12-month period. The use of a 
12-month moving average will provide a 
reasonable alternative for a tive 
that has supplied the fluid milk needs of 
the market on a regular basis, but, for 
some unanticipated reason is unable to 
meet the minimum delivery percentage 
for the current month. 


4. Miscellaneous and Conforming 
Changes 
To accomplish the merger of the 


Southwest Plains and Fort Smith, 
Arkansas orders effectively and 
equitably, the reserves in the 
administrative expense funds that have 
been accumulated under the two 


separate orders should be combined. 
Similar procedures should be followed 


with respect to any marketing service 


fund reserves of the two individual 
orders. Any liabilities against such 
funds under the individual orders should 
be paid from the appropriate new 
combined fund for the merged order. 
Similarly, obligations that are due the 
separate funds under the individual 
orders should be paid to the appropriate 
combined fund under the merged order. 
The money paid into the 


orders will continue to be regulated 
under the merged order. In view of this, 
it would be an unnecessary 
administrative and financial burden to 
allocate back to handlers the reserve 
funds under the two individual orders 
and then accumulate an adequate 
reserve for the merged order. It is more 
efficient to combine the administrative 
monies accumulated under the two 
separate orders and to pay any 
liabilities against such funds from the 
consolidated fund of the merged order. 
Any money accumulated in the 
marketing service funds of the 
individual orders is that which has been 
paid by producers for whom the market 
administrator is performing services. 
The producers who have contributed to 
the marketing service fund of each order 
are expected to continue to supply milk 
for the expanded Southwest Plains 
market. The consolidation of the 
reserves in the individual marketing 
service funds is therefore appropriate in 
view of the continuation of the 
marketing service program for these 
producers under the merged and 
expanded order for Southwest Plains. 
Since the Fort Smith order provides 
for individual handler pooling, there is 
no producer-settlement fund and no 
reserves to combine. Accordingly, the 
balance in the producer-settlement fund 
of the current Southwest Plains order 
would become the producer-settlement 
fund reserve for the merged and 
expanded order so that its operation 
may be continued without interruption. 


Rulings on Proposed Findings and 
Conclusions 


Briefs and proposed findings and 
conclusions were filed on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were 
considered in making the findings and 
conclusions set forth above. To the 
extent that the suggested findings and 
conclusions filed by interested parties 
are inconsistent with the findings and 
conclusions set forth herein, the 
requests to make such findings or reach 
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such conclusions are denied for the 
reasons previously stated in this 
decision. 


General Findings 

The findings and deteminations 
hereinafter set forth supplement those 
that were made when the Southwest 
Plains and Fort Smith, Arkansas, orders 
were first issued and when they 
amended. The previous findings and 
determinations are hereby ratified and 
confirmed, except where they may 
conflict with those set forth herein: 

(a) The tentative marketing agreement 
and the order for the Southwest Plains 
marketing area, which amends and 
merges the Southwest Plains and Fort 
Smith, Arkansas, orders, and all of the 
terms and conditions thereof, will tend 
to effectuate the declared policy of the 
Act; 

(b) The parity prices of milk as 
determined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the expanded Southwest 
Plains marketing area, and the minimum 
prices specified in the tentative 
marketing agreement and the order for 
the expanded Southwest Plains 
marketing area are such prices as will 
reflect the aforesaid factors, insure a 
sufficient quantity of pure and 
wholesome milk, and be in the public 
interest; 

(c) The tentative marketing agreement 
and the order for the expanded 
Southwest Plains marketing area will 
regulate the handling of milk in the same 
manner as, and will be applicable only 
to persons in the respective classes of 
industrial and commercial activity 
specified in, the marketing agreements 
upon which a hearing has been held; 

(d) All milk and milk products 
handled by handlers, as defined in the 
tentative marketing agreement and the 
order for the expanded Southwest Plains 
marketing area are in the current of 
interstate commerce or directly burden, 
obstruct, or affect interstate commerce 
in milk or its products; and 

(e) It is hereby found that the 
necessary expense of the market 
administrator for the maintenance and 
functioning of such agency will require 
the payment by each handler, as his pro 
rata share of such expense, six cents per 
hundredweight or such lesser amount as 
the Secretary may prescribe, with 
respect to milk specified in § 1106.85 of 
the tentative marketing agreement and 
the order for the expanded Southwest 
Plains marketing area. 





4782 


Rulings on Exceptions 


In arriving at the findings and 
conclusions, and the regulatory 
provisions of this decision, each of the 
exceptions received was carefully and 
fully considered in conjunction with the 
record evidence. To the extent that the 
findings and conclusions, and the 
regulatory provisions of this decision 
are at variance with any of the 
exceptions, such exceptions are hereby 
overruled for the reasons previously 
stated in this decision. 


Marketing Agreement and Order 


Annexed hereto and made a part 
hereof are two documents, a marketing 
agreement regulating the handling of 
milk and an Order amending and 
merging the orders regulating the 
handling of milk in the Southwest Plains 
and Fort Smith, Arkansas marketing 
areas, which have been decided upon as 
the detailed and appropriate means of 
effectuating the foregoing conclusions. 

It is hereby ordered, That this entire 
decision and the two documents 
annexed hereto, be published in the 
Federal Register. The regulatory 
provisions of the marketing agreement 
are identical with those contained in the 
orders as hereby proposed to be 
amended by the attached order which is 
published with this decision. 


Determination of Producer Approval and 
Representative Period 


November 1986 is hereby determined 
to be the representative period for the 
purpose of ascertaining whether the 
issuance of the attached order amending 
and merging the orders regulating the 
handling of milk in the Southwest Plains 
and Fort Smith, Arkansas marketing 
areas is approved or favored by 
producers, as defined under the terms of 
the Southwest Plains order (as amended 
and as hereby proposed to be amended), 
who during such representative period 
were engaged in the production of milk 
for sale within the expanded marketing 
area defined in the Southwest Plains 
order as proposed to be amended. 


List of Subjects in 7 CFR Parts 1102 and 
1106 


Milk marketing orders, Milk, Dairy 
products. 

Signed at Washington, D.C., on: February 
10, 1987. 
Kenneth A. Gilles, 
Assistant Secretary for Marketing and 
Inspection Services. 

Order! amending and merging the 
orders, regulating the handling of milk in 


! This order shall not become effective unless and 
until the requirements of § 900.14 of the rules of 


the Southwest Plains and Fort Smith, 
Arkansas marketing areas. 


Findings and Determinations 


The findings and determinations 
hereinafter set forth are supplementary 
and in addition to the findings and 
determinations previously made in 
connection with the issuance of each of 
the aforesaid orders, and of the 
previously issued amendments thereto; 
and all of said previous findings and 
determinations are hereby ratified and 
affirmed, except insofar as such findings 
and determinations may be in conflict 
with the findings and determinations set 
forth herein. 

(a) Findings 

A public hearing was held upon 
certain proposed amendments to the 
tentative marketing agreements and to 
the orders regulating the handling of 
milk in the Southwest Plains and Fort 
Smith, Arkansas marketing areas. The 
hearing was held pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure (7 CFR 
Part 900). 

Upon the basis of the evidence 
introduced at such hearing and the 
record thereof, it is found that: 

(1) The Southwest Plains order, which 
amends and merges the aforesaid 
orders, and all of the terms and 
conditions thereof, will tend to 
effectuate the declared policy of the Act; 

(2) The parity prices of milk, as 
determined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the expanded Southwest 
Plains marketing area, and the minimum 
prices specified in the Southwest Plains 
order are such prices as will reflect the 
aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; 

(3) The Southwest Plains order 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of 
industrial or commercial activity 
specified in a marketing agreement upon 
which a hearing has been held; 

(4) All milk and milk products handled 
by handlers, as defined in the Southwest 
Plains order, are in the current of 
interstate commerce or directly burden, 
obstruct, or affect interstate commerce 
in milk or its products; and 


practice and procedure governing proceedings to 
formulate marketing agreements and marketing 
orders have been met. 
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(5) It is hereby found that the 
necessary expense of the market 
administrator for the maintenance and 
functioning of such agency will require 
the payment by each handler, as his pro 
rata share of such expense, six cents per 
hundredweight or such lesser amount as 
the Secretary may prescribe, with 
respect to milk specified in § 1106.85 of 
the order for the expanded Southwest 
Plains marketing area. 


Order Relative to Handling 


It is therefore ordered that on and 
after the effective date hereof the 
handling of milk in the Southwest Plains 
and Fort Smith, Arkansas marketing 
areas (Parts 1106 and 1102) shall be 
amended and merged into one order. 
Part 1102 is thereby superseded and 
such vacated Part designation shall be 
reserved for future assignment. The 
handling of milk in the merged and 
expanded Southwest Plains marketing 
area (Part 1106) shall be in conformity to 
and in compliance with the terms and 
conditions of the Southwest Plains 
order, as amended, and as hereby 
amended as follows. The provisions of 
the tentative marketing agreement and 
order amending the orders, as contained 
in the recommended decision issued by 
the Deputy Administrator, Marketing 
Programs, on December 4, 1986 and 
published in the Federal Register on 
December 9, 1986 (51 FR 44299) shall be 
and are the terms and provisions of this 
order amending the orders. 

The authority citation for 7 CFR Parts 
1102 and 1106 continues to read as 
follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended (7 U.S.C. 601-674). 


PART 1102—MILK IN THE FORT 
SMITH, ARKANSAS MARKETING 
AREA 


Note.—Upon issuance of the order 
amending the order regulating the handling of 
milk in the Southwest Plains marketing area, 
Part 1102 (which regulates the handling of 
milk in the Fort Smith, Arkansas marketing 
area) would be superseded and such vacated 
Part designation would be reserved for future 


assignment. 
PART 1106—MILK IN THE 


SOUTHWEST PLAINS MARKETING 
AREA 


1. In § 1106.2, Zone I is revised and 
two new zones (Zones VI and VII) are 
added to read as follows: 


§ 1106.2 Southwest Plains marketing area. 


* * * * . 


Zone I—In the State of Oklahoma 
Caddo Canadian 





Federal Register / Vol. 52, No. 31 / Tuesday, February 17, 1987 / Proposed Rules 


2. In § 1106.7, paragraph {c) 
introductory text is revised to read as 


(c) Any plant located in the marketing 
area or in a county adjacent to the 
marketing area that i is operated by a 


ending with the immediately preceding 
month, 45 percent or more of the 
producer milk of members of the 
cooperative association (and any 
producer milk of nonmembers and 
members of another cooperative 
association which may be marketed by 
the cooperative association) is 
physically received in the form of bulk 
fluid milk products at plants specified in 
paragraph (a) of this section either 
directly from farms or by transfer from 
supply plants operated by the 
cooperative association and from plants 
of the cooperative association for which 
pool plant status has been requested 
under this paragraph subject to the 
following conditions: 

3. In § 1106.52, in paragraph (a)(1), 
Zones VI and VII are added at the end 
of the table of location adjustments and 
paragraphs {a}(3)(i) and {a}(4) are 
revised to read as follows: 


§ 1106.52 Plant location adjustments for 
handlers. 


fat 


aye ** 


(3) ** 

(i) Minus 58 cents. In the county of 
Butler, Carter, Crawford, Dent, Dunklin, 
Gasconade, Iron, Madison, Maries, 
Mississippi, New Madrid, Oregon, 
Pemiscot, Phelps, Pulaski (except Fort 
Leonard Wood Military Reservation), 
Reynolds, Ripley, Scott, Shannon, 
Stoddard, or Wayne. 


* * * + 7 


(4) For a plant located in the State of 
Arkansas but outside the marketing 
area, the adjustment shall be the 
difference (plus or minus) between the 
applicable Class I price effective at such 
plant location under the Central 
Arkansas order (Part 1108) and the 
Class I price specified in § 1106.50{a). 


Marketing Agreement Regulating the 
Handling of Milk in the Southwest Plains 
Marketing Area 

The parties hereto, in order to effectuate 
the declared policy of the Act, and in 
accordance with the rules of practice and 
procedure effective thereunder {7 CFR Part 
900), desire to enter into this marketing 
agreement and do hereby agree that the 
provisions referred to in paragraph I hereof 
as augmented by the provisions specified in 
paragraph Il hereof, shall be and are the 
provisions of this marketing agreement as if 
set out in full herein. 

I. The findings and determinations, order 
relative to handling, and the provisions of 
§§ 1106.1 to 1106.86, all inclusive, of the order 
regulating the handling of milk in the 
Southwest Plains marketing area (7 CFR Part 
1106) which is annexed hereto; and 

Il. The following provisions: 


$1106.87 Record of milk handled and 
authorization to correct typographical errors, 


(a) Record of milk handied. The 
undersigned certifies that he handled during 
the month of November 1986, —— 
hundredweight of milk covered by this 
marketing agreement. 

(b) Authorization to correct typographical 
errors. The undersigned hereby authorizes 
the Director, or Acting Director, Dairy 
Division, Agricultural Marketing Service, to 
correct any typographical errors which may 
have been made in this marketing agreement. 


§1106.88 Effective date. 
This marketing agreement shall become 


effective upon the execution of a counterpart 
hereof by the Secretary in accordance with 


Section 900.14{a) of the aforesaid rules of 
practice and procedure. 

In Witness Whereof, The contracting 
handlers, acting under the provisions of the 
Act, for the purposes and subject to the 
limitations herein contained and not 
otherwise, have hereunto set their respective- 
hands and seals. 


Dated: February 10, 1987. 


Kenneth A. Gilles, 

Assistant Secretary for Marketing and 
Inspection Services. 

[FR Doc. 87-3242 Filed 2-13-87; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 1210 
[WRPA Docket No. 1] 


Watermeion Research and Promotion 
Act; Hearing on Proposed Pian; 
Correction 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Notice of hearing on proposed 
plan; correction. 


SUMMARY: This document corrects the 
notice of hearing, published on February 
4, 1987 (52 FR 3588), which notified the 
public of a hearing to be held to 
consider a proposed Watermelon 
Research and Promotion Plan. 
Inadvertently omitted from the notice's 
list of hearing purposes was the 
Department of Agriculture's intention to 
receive evidence on whether the 
proposed plan burdens, obstructs, or 
affects the handling of watermelon in 
interstate commerce. All other 
provisions in the February 4 notice of 
hearing are correct as published. 


FOR FURTHER INFORMATION CONTACT: 
Ronald L. Cioffi, Chief, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, Room 2523-S, AMS, 
USDA, Washington, DC. 20250; 
telephone: (202) 447-5698. 

The following correction is made to 
FR Doc. 87-2346. The third paragraph of 
the third column of page 3588 is 
corrected by (1) changing the period at 
the end of subparagraph (d) to a 
semicolon and adding “and”, and (2) 
adding subparagraph (e) which reads as 
follows: 

(e) Receiving evidence on whether the 
handling of watermelons in interstate 
commerce will be burdened, obstructed, 
or affected by such a plan. 


Authority: Pub. L. 99-198; 7 U.S.C. 4902- 
4916. 
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Signed in Washington, DC on February 10, 
1987. 
J. Patrick Boyle, 
Administrator. 
[FR Doc. 87-3200 Filed 2-12-87; 8:45 am] 
BILLING CODE 3410-02- 


DEPARTMENT OF THE INTERIOR 
National Park Service 
36 CFR Part 7 


Yellowstone National Park; Fishing 
Regulations 


AGENCY: National Park Service, Interior. 
ACTION: Proposed rule. 


SUMMARY: The National Park Service 


proposes to modify the fishing 
regulations in Yellowstone National 
Park. The proposed rule changes would 
allow fishing in streams and lakes in 
Yellowstone National Park as 
designated by the Superintendent 
pursuant to authority provided by 
National Park Service general 
regulations. The park’s active 
monitoring program has identified 
preservation concerns. The proposed 
changes to the regulations address these 
concerns and will correct, on an annual 
basis, problems identified with the 
current regulations. With these proposed 
changes in place, the park staff will be 
able to more effectively manage the 
fishery resources. Effects of the 
proposed rules are expected to be 
minimal. This rulemaking will not alter 
to any degree the number of angler days 
presently occurring. 

DATE: Written comments will be 
accepted through March 19, 1987. 
ADDRESS: Comments should be 
addressed to: Mr. Robert D. Barbee, 
Superintendent, P.O. Box 168, 
Yellowstone National Park, Wyoming 
82190. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth Czarnowski Resource 
Management Specialist, P.O. Box 168 
Yellowstone National Park, Wyoming 
82190, Telephone (307) 344-7381, ext. 
2238. 


SUPPLEMENTARY INFORMATION: 


Background 

The present Yellowstone National 
Park fishing regulations are codified in 
36 CFR 7.13(e). They permit fishing in 
selected waters of the park with a 
variety of regulations covering specific 
lakes and streams. 

Technical fishery assistance has been 
provided to Yellowstone National Park 
by the U.S. Fish and Wildlife Service 


and its predecessors for 96 years. The. 
present objectives have evolved since 
the late 1930's to closely coincide with 
the park’s primary purpose, which is to 
preserve natural environments and 
native plant and animal life, and to 
provide for the enjoyment of the same in 
ways that maintain natural conditions. 
Thus, the specific objectives of the 
park’s fishery program are: 

1 To manage the fishery as an integral 
part of the park's ecosystem; 

2. To preserve and restore native 
species and aquatic habitats; and 

3. To provide recreational fishing 
opportunities for the enjoyment of park 
visitors, consistent with the first two 
objectives. 

Attainment of these objectives 
requires that angler harvests do not alter 
natural replenishment rates or age 
structure, or significantly reduce 
numbers, biomass, or sizes, from those 
occurring in unfished populations. This 
management policy necessitates both a 
philosophical and literal distinction 
between recreational angling and 
removing fish for consumption. 
Protective policies of the National Park 
Service that have prevented significant 
degradation of the aquatic habitat have 
also restricted the use of maintenance 
stocking in park waters. Given these 
constraints, special angling regulations 
have become the primary means to 
accomplish park fishery objectives. 

Regulations used to protect fish and 
maintain angling quality have included 
manipulating season dates, bait and 
terminal gear restrictions, and the use of 
creel and size limits (including catch- 
and-release). Additionally, some seven 
waters have been closed to angling in 
order to protest public water supply 
facilities, threatened species, nesting 
birds, or provide scenic vistas with 
undisturbed wildlife and fish. Five other 
waters in the park previously closed are 
proposed to be opened under the new 
regulations. These waters were closed to 
protect spawning fish or declining fish 
populations but recent research has 
shown these protective measures are no 
longer necessary. 

Of 120 lakes and streams which are 
annually utilized by park anglers, 30 
incur most of the fishing pressure. The 
quality of at least six of these fisheries 
has gained national recognition. 

Because of the extremely heavy 
fishing pressure on Yellowstone's 
waters, the park staff must be able to 
respond rapidly to changes that occur in 
a dynamic ecosystme resulting from 
human activities. 

The park’s fishing reguations are 
currently codified in 36 CFR 7.13. In 
order for even minor changes to be 
made in these regulations through 
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normal rulemaking procedures, 
approximately eight months are 
required. This process involves 
extensive review at various government 
levels and includes a period set aside 
for public review and comment. 

The proposed change in the 
development of the park's fishing 
regulations would allow the 
Superintendent the ability to make 
routine changes in the regulations 
locally, in a timely manner, using 
discretionary authority provided by 
National Park Service general 
regulations in 36 CFR 1.5. This 
procedure will afford greater protection 
to the park’s fishery resources, be more 
responsive to public needs and allow 
park managers greater flexibility to 
respond to specific situations. 

Public notice of restrictions 
established by the Superintendent will 
be provided through signs, maps, 
brochures, newspaper notices or other 
appropriate methods as required by 36 
CFR 1.7. Detailed information pertaining 
to the nature and extent of fishing 
restrictions will be readily available to 
anglers in the park. Permanent or 
otherwise significant closures of park 
waters (such as the ones listed in 
paragraph (e)(3) of this rulemaking) are 
subject to the rulemaking requirements 
of 36 CFR 1.5(b) and will continue to be 
condified in 36 CFR 7.13. 

The park's fishing regulations will be 
reviewed at least annually by park staff 
and the U.S. Fish and Wildlife Service, 
and recommendations for changes, if 
any, will be made to the Superintendent. 


Public Participation 


The policy of the National Park 
Service is, whenever, practicable, to 
afford the public an opportunity to 
participate in the rulemaking process. 
Accordingly, interested persons may 
submit written comments regarding this 
proposed rule to the address noted at 
the begining of this rulemaking. 


Drafting Information 

The primary authors of these 
regulations are Dan Sholly, Chief Park 
Ranger, and Ken Czarnowski, Resource 
Management Specialist, both of 
Yellowstone National Park. 


Paperwork Reduction Act 


This rulemaking does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under 44 U.S.C. 
3501 et seq. 


Compliance With Other Laws 


The Department of Interior has 
determined that this document is not a 
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major rule under Executive Order 12291 
(February 19, 1981), 46 FR 13193, and 
certifies that this document will not 
have a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The economic effects 
of this rulemaking are local in nature 
and negligible in scope. The National 
Park Service has determined that this 
rulemaking will not have a significant 
effect on the quality of the human 
environment, health, and safety because 
it is not expected to: 

(a) Increase public angling to the 
extent of impacting the aquatic 
ecosystem; 

(b) Introduce noncompatible uses 
which might compromise the nature and 
characteristics of the area, or cause 
physical damage to it; 

(c) Conflict with adjacent ownerships 
or land uses; or 

(d) Cause a nuisance to adjacent 
owners or occupants. 

Based on this determination, this 
proposed rulemaking is categorically 
excluded from the procedural 
requirements of the National 
Environmental Policy Act (NEPA) by 
Departmental regulations in 516 DM 6 
(49 FR 21438). As such, neither an 
Environmental Assessment nor an 
Environmental Impact Statement has 
been prepared. 


List of Subjects in 36 CFR Part 7 


National parks; Reporting and 
recordkeeping requirements. 

In consideration of the foregoing, it is 
proposed to amend 36 CFR Chapter I as 
follows: 


PART 7—SPECIAL REGULATIONS, 
AREAS OF THE NATIONAL PARK 
SYSTEM 


1. The authority citation for Part 7 
continues to read as follows: 

Authority: 16 U.S.C 1, 3, 9a, 462(k); 7.96 also 
issued under D.C. Code 8-137 (1981) and D.C. 
Code 40-721 (1981). 


2. By revising § 7.13(e) to read as 
follows: 


§7.13 Yellowstone National Park. 

(e) Fishing. (1) Fishing restrictions, 
based on management objectives 
described in the park's Resources 
Management Plan, are established 
annually by the superintendent. 

(2) The superintendent may impose 
closures and establish conditions or 
restrictions, in accordance with the 
criteria and procedures of §§ 1.5 and 1.7 
of this chapter, on an activity pertaining 
to fishing, including, but not limited to, 
seasons and hours during which fishing 


may take place, size, creel and 
possession limits, species of fish that 
may be taken and methods of taking. 
(3) Closed waters. The following 
waters of the park are closed to fishing 
and are so designated by appropriate 


signs: 

(i) Pelican Creek from its mouth to a 
point two miles upstream. 

(ii) The Yellowstone River and its 
tributary streams from the Yellowstone 
Lake outlet to a point one mile 
downstream. 

(iii) The Yellowstone River and its 
tributary streams from the confluence of 
Alum Creek with the Yellowstone River 
upstream to the Sulphur Caldron. 

(iv) The Yellowstone River from the 
top of the Upper Falls downstream to a 


. point directly below the overlook known 


as Inspiration Point. 

(v) Bridge Bay Lagoon and Marina 
and Grant Village Lagoon and Marina 
and their connecting channels with 
Yellowstone Lake. 

(vi) The shores of the southern 
extreme of the West Thumb thermal 
area along the shore of Yellowstone 
Lake to the mouth of Little Thumb 
Creek. 

(vii) The Mammoth water supply 
reservoir. 

(4) Fishing in closed waters or 
violating a condition or restriction 
established by the superintendent is 
prohibited. 

Dated: January 26, 1987. 

William P. Horn, 

Assistant Secretary for Fish and Wildlife and 
Parks. 

[FR Doc. 87-3227 Filed 2-13-87; 8:45 am] 
BILLING CODE 4310-70-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[A-5-FRL—3157-1] 


Approval and Promulgation of 
implementation Plans; Minnesota 


AGENCY: U.S. Environmental Protection 
Agency (USEPA). 
ACTION: Proposed rulemaking. 


SUMMARY: On January 7, 1985, the 
Minnesota Pollution Control Agency 
(MPCA) submitted revised rules, 
including a Consolidated Permit Rule 
(CPR), as proposed revisions to the 
Minnesota State Implementation Plan 
(SIP). MPCA’s submission is intended to 
satisfy the requirements of 40 CFR 
51.160 through 51.164! for a general New 


1 On November 7, 1986 (51 FR 40655), USEPA 
rewrote and recodified 40 CFR Part 51 (1986), 
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Source Review (NSR) program, as well 
as the Federal requirements for a lead 
(Pb) NSR program. In addition, on 
October 28, 1985, the MPCA submitted 
to USEPA a Memorandum of Agreement 
(MOA) and on October 1, 1986 and 
January 14, 1987, it submitted a 
commitment concerning stack height 
requirements. 

MPCA's submittals include: 6 MCAR 
section 4.0002 Parts A through C, which 
contain Definitions, Abbreviations, and 
Applicability of Standards; the CPR, 
which consists of subparts 6 MCAR 
section 4.4001 through section 4.4021, 6 
MCAR section 4.4301 through section 
4.4305, and 6 MCAR section 4.4311 
through section 4.4321; and an MOA 
entitled Appendix A. USEPA has 
reviewed these submittals and is, with 
one exception, proposing to approve 
them as meeting the requirements of 40 
CFR 51.160 through 51.164. The one 
exception involves certain small sources 
for which there are Standards of 
Performance in 40 CFR Part 60, but 
which are exempted from review under 
Minnesota’s CPR. USEPA is proposing 
to disapprove this rule for these small 
sources. 

Minnesota did not submit these 
regulations to meet the requirements of 
either section 111, Part C, or Part D of 
the Clean Air Act (Act), and USEPA is 
not rulemaking on them as such. USEPA 
is proposing to approve these submittals 
as satisfying the one remaining 
deficiency in the Minnesota Pb Plan by 
meeting the Pb NSR requirements. 
Therefore, USEPA is also proposing to 
approve Minnesota's Pb plan as meeting 
the requirements of section 110(a) of the 
Act. 

The purpose of this notice is to 
present a discussion of the material 
submitted by the State to support the 
revisions, and to provide an opportunity 
for public comment on the revisions and 
on USEPA’s proposed actions. 


DATE: Comments on this revision and on 
USEPA’s proposed action must be 
received by March 19, 1987. 


ADDRESSES: Copies of the SIP revision 
are available at the following addresses 
for review: (It is recommended that you 
telephone Anne E. Tenner, at (312) 886- 
6034, before visiting the Region V office.) 


U.S. Environmental Protection Agency, 
Region V, Air and Radiation Branch 


including the NSR requirements in § 51.18. The NSR 
requirements to which USEPA is comparing 
Minnesota's program are those which were codified 
at 40 CFR 51.18{a) through (h) and (1) and will be 
codified as 40 CFR 51.160 through 51.164. For 
purposes of clarity, these § § 51.130 through 51.164, 
will be referred to as 40 CFR 51.160 through 51.164 
in today's notice. 





4786 


(5AR-26), 230 South Dearborn Street, 

Chicago, Illinois 60604 
Minnesota Pollution Control Agency, 

Division of Air Quality, 520 Lafayette 

Road, St. Paul, Minnesota 55155. 

Comments on this proposed rule 
should be a to: (Please submit 
an original and three copies, if possible.) 
Gary Gulezian, Chief, Regulatory 
Analysis Section, Air and Radiation 
Branch (5AR-26), U.S. Environmental 
Protection Agency, Region V, 230 South 
Dearborn Street, Chicago, Illinois 60604. 
FOR FURTHER INFORMATION CONTACT: 
Anne E. Tenner (312) 886-6034. 
SUPPLEMENTARY INFORMATION: On 
January 7, 1985, the MPCA submitted to 
USEPA a proposed revision to the 
Minnesota SIP in order to satisfy the 
requirements of 40 CFR 51.160 through 
51.164 for a general NSR program, as 
well as the Federal requirements for a 
Pb NSR program. The submission 
included a CPR rule, whose provisions 
are intended to replace the previously 
approved NSR rules in the Minnesota 
SIP. On October 28, 1985, the MPCA 
submitted to USEPA a MOA which 
satisfies certain deficiencies. On 
October 1, 1986 and January 14, 1987, 
Minnesota commtted to use USEPA’s 
July 8, 1985 (50 FR 27892), stack height 
regulations in all SIP matters, which 
would include reviewing its construction 
permits. This satisfies the requirements 
of 40 CFR 51.164. 

The January 7, 1985, submittal 
contains the following rules: 

1. 6 MCAR section 4.0002 
Definitions, Abbreviations, Applicability 
of Standards (formerly APC 2). 

2. 6 MCAR section 4.4001 through 
section 4.4021 Air Permit Rules 
(formerly APC 3). 

3. 6 MCAR section 4.4301 through 
section 4.4305 Supplements to Air 
Permit Rules. 

4.6 MCAR section 4.4311 through 
section 4.4321 Indirect Source Air 
Permits (formerly APC 19). 

The October 28, 1985, submittal 
contained Appendix A, which is the 
MOA between USEPA and the MPCA 
on implementing the NSR plan. This is 
an amended and signed version of the 
draft Appendix E MOA, submitted with 
the remainder of the plan on January 7, 
1985. 

In today's rulemaking action, USEPA 
is proposing to approve, with one 
exception, this revision to the Minnesota 
SIP, as requested by the State of 
Minnesota. Each rule and the exception 
are discussed in detail below. However, 
USEPA wishes to clarify that this 
proposed rulemaking action only 
pertains to the approvability of this SIP 
revision with respect to the general NSR 


requirements of 40 CFR 51.160 through 
51.164, and the Pb NSR requirements.? 

USEPA is not rulemaking on this 
submittal with respect to the 
requirements of Part D of the Act, which 
contains additional new source 
permitting requirements that apply in 
designated nonattainment areas. For 
this reason, the Section 110{a)(2){i) 
growth prohibition for major sources 
that is currently in effect in areas 
designated as primary nonattainment 
areas at 40 CFR 81.324 will not be 
affected by this rulemaking action. 
Additionally, USEPA is not proposing 
rulemaking action with respect to those 
portions of Minnesota's submittal which 
relate to Prevention of Significant 
Deterioration (PSD) permitting 
requirements as required in Part C of the 
Act,? New Source Performance 
Standards (NSPS) as required by 
Section 111 of the Act,* and permit 
provisions applicable to other media 
(water, solid waste). Finally, USEPA is 
not at this time rulemaking on 6 MCAR 
section 4.0002 Part D, Opacity Standard 
Adjustment. 

If the State of Minnesota submits a 
SIP revision to satisfy the permitting 
requirements in Part C and/or Part D of 
the Act, the definitions and exemptions 
approved here today must be re- 
evaluated for approvability under those 
parts. For example, the definition of 
“fugitive emissions” in Rule 6 MCAR 
section 4.0002 A.13 is less stringent than 
the Federal requirements for sources 
subject to Part C or D of the Act. 
Additionally, MPCA has not 
demonstrated that the exemptions 
provided for in Rule 6 MCAR 4.4303 P1 
are in conformance with Parts C or D of 
the Act. Finally, the definition of 
“modification” has been changed from 
that which USEPA previously approved 
in Minnesota's NSPS definitions. The 
definition of “modification” is discussed 


further below. 


I. Definitions, Abbreviations, 
Applicability of Standards 


Rule 6 MCAR section 4.40002 
(formerly APC 2) includes sections on 
Definitions, Abbreviations, Applicability 
of Standards, Opacity Standard 


2 On July 6, 1984 (49 FR 27507), USEPA approved 
all other elements of Minnesota's Pb plan. ift USEPA 
whtenataly approves Minnesota's NSR Pb Rb plan, as is 

being proposed today, this will satisfy the one 
remaining element of Minnesota's Pb plan. 

® On September 20, 1977, March 26, 1979, and 
October 15, 1980, USEPA delegated to Minnesota 
the PSD program. Minnesota is implementing this 
program using USEPA regulations found at 40 CFR 
62.21. 


* On March 29, 1984, USEPA delegated to 
Minnesota the NSPS program. Minnesota is 


implementing this program using USEPA regulations 
found at 40 CFR Part 60. 
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Adjustment and Circumvention. USEPA 
will rulemake on Minnesota's provisions 
for setting alternative opacity limits (6 
MCAR section 4.0002 Part D) in a future 
Federal Register notice. 
A. Definitions 

The revision contains new and/or 
revised definitions that differ from those 
in APC 2, the similar rule in the current 
SIP, which USEPA approved in the May 
6, 1982, Federal Register (47 FR 19520). 
Minor changes were made to the 
definitions for “new facility,” “owner or 
operator,” and “reconstruction.” These 
revised definitions are generally 
consistent with the definitions which 
USEPA has previously approved in APC 
2. These revised definitions are also 
consistent with the requirements of 40 
CFR 51.160 through 51.164. Therefore, 
USEPA proposes to approve them. 

Minnesota has also revised and 
clarified the definition of “New Source 
Performance Standard” by directly 
referencing the Federal NSPS 
established under Section 111 of the 
Clean Air Act. USEPA finds this revised 
definition acceptable and proposes to 
approve it, but only as it relates to 
Minnesota’s general NSR program. (As 
stated above, USEPA is not rulemaking 
on Minnesota’s rules as they relate to 
the Section 111 NSPS program.) The 
definition of “modification” has been 
revised at section 4.40002 (A}(15} to read 
as follows: 

“Modification” means a physical change or 
a change in the operation of an emission 
facility that is not allowed under a permit, 
stipulation agreement, or an applicable air 
pollution control rule, and that results in an 
increase in the emission of an air pollutant. 


This revision differs from the 
definition of “modification” found in 
APC 2(c}(5)(aa), which USEPA approved 
as part of the Minnesota NSPS SIP on 
May 6, 1982, in that it exempts from the 
definition of “modification” any 
physical or operational changes if they 
are provided for by stipulation 
agreement, an applicable air pollution 
control rule, or a permit. It thereby 
exempts such changes from the State’s 
new source rule. 

The current SIP definition of 
“modification,” at APC 2(c}(5), however, 
only applies for Minnesota's purposes to 
NSPS sources listed in APC 2(c) and not 
to the NSR program for general sources 
covered by today’s regulations. There 
presently is no other definition of 
“modification” in the Minnesota SIP to 
which the new definition can be 
compared. Moreover, there is no USEPA 
requirement for a SIP definition of 
“modification.” USEPA is proposing to 
approve Minnesota's new definition for 
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general sources, because (1) there is no 
other definition of “modification” in the 
SIP for general sources and (2) its 
approval will not jeopardize the 
attainment and maintenance of the 
NAAQS. That is because today’s 
proposed approval of Minnesota's NSR 
program only applies to a limited range 
of sources. It does not apply to new 
major sources or major modifications of 
existing sources in nonattainment areas, 
new PSD sources or major modifications 
of PSD sources, or NSPS requirements 
for new sources or major modifications 
of existing sources. Further, USEPA 
notes that Appendix A, as discussed 
later, commits Minnesota to use the 
definition of “major modification,” as 
defined at 40 CFR 51.18(j)(1)(v), in 
determining whether anticipated 
construction at a source requires 
notification of the public and 
opportunity for public comment. 

It should be noted that USEPA’s NSPS 
regulations do not exempt physical or 
operational changes from the definition 
of “modification,” just because they are 
provided for by permits, agreements, or 
State rules. Therefore, USEPA cannot 
approve the revised definition for 
purposes of the State's regulations for 
implementing the Federal NSPS and is 
not rulemaking on it, nor on the 
remainder of the State’s submittals, for 
this purpose. USEPA notes that 
Minnesota has been delegated the 
Federal NSPS program and is 
implementing USEPA’s rules at 40 CFR 
Part 60. Therefore, Minnesota’s 
definition of “modification” at section 
4.40002 should have no effect on its 
implementation of 40 CFR Part 60. 
USEPA periodically reviews all 
delegated NSPS programs, including 
Minnesota’s, and will at the time of 
Minnesota’s review determine whether 
Minnesota is properly implementing its 
delegation. 

The following new terms have been 
added to revised Rule 6 MCAR section 
4.0002: 


1. “Fugitive Emissions” mean pollutant 
discharges to the atmosphere that do not pass 
through a stack, chimney or other 
functionally equivalent opening, at which a 
measurement of the emissions can be made 


using a reference method other than Method 
9 


2. “Reference Method” means the 
procedure for performance test in the Code of 
Federal Regulations, Title 40, Part 60, 
Appendix A (1982). 

3. “Emission source” means a single source 
whereby an emission is caused to occur. 

4. “Total emission facility” means an 
assemblage of all emission sources on 
adjacent property that are under common 
ownership or control and that exist for a 
common function. 


5. “Potential emissions” means the 
emissions from an emission facility, after 
control equipment has been applied, when 
the facility is operating at maximum design 
capacity and maximum hours of operation or 
as limited by enforceable permit conditions, 
whichever results in fewer emissions. 


USEPA finds these definitions 
acceptable. 

USEPA has reviewed all the revised 
and new definitions discussed above, 
not only with respect to whether the 
definitions meet the Federal NSR 
requirements, but also with respect to 
their impact on the federally approved 
Total Suspended Particulates (TSP) and 
Sulfur Dioxide (SO2) SIPs in Minnesota. 
These revisions are acceptable. 
Therefore, USEPA proposes to approve 
the definitions as set forth at 6 MCAR 
section 4.0002(A) for the purposes of 
Minnesota's general NSR program. 


B. Abbreviations, Applicability of 
Standards, and Circumvention 


USEPA has reviewed 6 MCAR section 
4.0002(B), Abbreviations; 6 MCAR 
section 4.0002(C) Applicability of 
Standards of Performance; and 6 MCAR 
section 4.0002(E), Circumvention. Parts B 
and E contain requirements similar to 
those previously approved in APC 2 (b) 
and (f), respectively, and USEPA 
proposes to approve them. Part C has 
been changed and simplified from APC 
2(c). USEPA finds it approvable and 
proposes to approve Part C as well. 


C. Opacity Standard Adjustments 


Part D of Rule 6 MCAR section 4.0002 
allows an emission facility to apply for 
an alternative opacity limit. USEPA will 
rulemake on this provision in future 
Federal Register notices. 


II. Consolidated Permit Rule and Air 
Emission Facility Permits 


The Consolidated Permit Rule is 
comprised of the following: Rule 6 
MCAR section 4.4001-21, Permit Rule; 
Rule 6 MCAR section 4.4301-05, 
Supplement to Permit Rule; and Rule 6 
MCAR section 4.4311-21, Indirect 
Source Air Permits. In addition, the 
MPCA submitted an MOA to USEPA on 
October 28, 1985. The rules submitted by 
MPCA are intended to replace the 
previously approved rules, APC 2 and 
APC 3. The State took several 
provisions from APC 3 (the State’s 
former general NSR rule for air pollution 
sources}, which are common to all other 
environmental media permit programs, 
and included them in a new multi-media 
CPR Rule. 
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Rule 6 MCAR section 4.4001-21, Permit 
Rule 


Rule 6 MCAR section 4.4001-21 
establishes MPCA’s standard permitting 
procedures. The review procedures will 
enable MPCA to determine whether a 
proposed new or modified source will 
cause a violation of a SIP control 
strategy or interfere with attainment or 
maintenance of the NAAQS. Rule 6 
MCAR section 4.4015 requires each 
permit to contain conditions necessary 
to ‘achieve compliance with all 
applicable State and Federal rules. Rule 
6 MCAR section 4.4014 B authorizes 
MPCA to deny a permit if the proposed 
source will not comply with all 
applicable State or Federal rules 
administered by MPCA. All SIP 
emission rules and the NAAQS are 
considered by the State to be rules 
administered by the MPCA. 


Rule 6 MCAR section 4.4301-05, 
Supplements to Air Permit Rules 


USEPA reviewed the provisions of 
this CPR rule to assure that the 
appropriate sizes and types of air 
pollution sources will be subject to 
review by MPCA, as required by 40 CFR 
51.160 through 51.164. Section 4.4303 
requires all air emission facilities to 
obtain a permit except for certain small 
sources. Exempted sources are those 
that emit less than specified de minimus 
levels for all criteria pollutants. For 
instance, 6 MCAR sections 4.4303 B.1 
and 2 exempt such sources with less 
than 25 tons per year of emissions 
(except for lead which is less than 0.5 
ton per year), natural gas sources which 
are smaller than 50 million British 
Thermal Units (BTU) per hour, and 
wood sources which are smaller than 5 
million BTUs per hour. These 
exemptions are approvable for all 
sources. However, 6 MCAR section 
4.4303 B.3 exempts certain NSPS sources 
from applying for a permit which may 
require a NAAOS review under sections 
110(a)(2)(D) and 110(a)(4) of the Act. For 
instance, the NSPS for Nonmetallic 
Mineral Processing Plants exempts fixed 
sand and gravel operations with 
capacities of less than 25 tons per hour 
(40 CFR 60.670(c)(1)), while the 
Minnesota regulation exempts 
operations that produce less than 
150,000 tons of product per year. Thus, a 
70 tons per hour facility operating 2080 
hours per year would be exempted 
under Minnesota's regulation. The NSPS 
for Metal Coil Surface Coating does not 
exempt any facility constructed after 
January 5, 1981, regardless of size (40 
CFR 60.460), while Minnesota’s 
regulation exempts facilities that use 
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less than 10,000 gallons of solvent-borne 
coatings per year. Because of the 
possibility in Minnesota's regulation 
that certain NSPS sources may not 
undergo a NAAQS review, USEPA is 
proposing to disapprove Minnesota's 
CPR rule for those sources to which an 
NSPS requirement applies (40 CFR Part 
60), and which would otherwise be 
exempted from review under 6 MCAR 
section 4.4303 B.3. For these sources, 
APC 3, as approved in the September 22, 
1972, Federal Register (37 FR 19810), will 
continue to apply. (None of the 
exemptions in 6 MCAR section 4.4303 
B.3 apply to Pb sources. Therefore, 
USEPA's proposed, limited disapproval 
does not affect its proposed approval of 
Minnesota's NSR plan for Pb discussed 
below.) For all other sources, USEPA is 
proposing to approve Minnesota’s CPR, 
including 6 MCAR section 4.4303. 


Lead NSR Rules 


USEPA's criteria for approving Pb 
NSR programs are found in two 
documents. One is an April 8, 1980, 
memorandum from Richard G. Rhoads, 
then Director, Control Programs 
Development Division, to the Directors 
of the Regional Air and Hazardous 
Materials Divisions. The other is section 
4.5.3 of USEPA’s Pb guidance document 
entitled “Updated Information on 
Approval and Promulgation of Pb 
Implementation Plan,” dated July 1983. 

Rule 6 MCAR section 4.4303 B.1.c 
exempts from review new or modified 
Pb sources that have the potential to 
emit less than 0.5 ton per year. This rule 
is consistent with USEPA’s April 8, 1980, 
policy memorandum which requires 
review of all Pb point sources which 
have the potential to emit Pb in excess 
of 5 tons per year. This rule is also 
consistent with USEPA’s policy on Pb 
plans which requires review of any 
modification to a source with actual 
emissions in excess of 5 tons/year of Pb, 
if the modification would result in a net 
increase of 0.6 or more tons of Pb per 
year of potential emissions. Since Rule 6 
MCAR section 4.4303 of the permit rule 
subjects all Pb sources emitting 0.5 ton/ 
year of Pb or more to State review, this 
rule is approvable as it pertains to new 
Pb sources and modifications to existing 
Pb sources. 

The rules contain provisions which 
require all new or modified Pb sources 
above 0.5 ton/year to be reviewed 
against the ambient air quality 
standards. The NAAQS for Pb has been 
approved for Minnesota as part of the 
SIP. Furthermore, Rule 6 MCAR section 
4.4014 B requires the Agency to deny a 
permit if the proposed source would not 
comply with this Federal requirement, 
which is administered by the State. 


On July 6, 1984 (49 FR 27507), USEPA 
approved all other elements of 
Minnesota’s Pb plan. If USEPA 
ultimately approves Minnesota's NSR 
Pb plan, as is being proposed today, this 
will satisfy the one remaining element 
needed in Minnesota's Pb plan. 
Therefore, USEPA is also proposing 
today to approve Minnesota's complete 
Pb plan as meeting all the requirements 
of the Act. 


Rule 6 MCAR Section 4.4311-21, Indirect 
Source Air Permits 


Although there are no current Federal 
requirements that a State submit an 
indirect source review program, the 
State of Minnesota did submit such a 
program. This will replace the previous 
indirect source review program in 
Minnesota (February 25, 1974, 39 FR 
7282). USEPA has reviewed the indirect 
source rule and finds that it does not 
eliminate any requirement upon which 
the State depended to demonstrate 
attainment or maintenance of any 
NAAQS. USEPA is, therefore, proposing 
to approve this rule. 


Memorandum of Agreement Between 
USEPA and MPCA 


Appendix A, the MOA between 
Minnesota and USEPA, consists of an 
agreement signed by the USEPA on July 
8, 1985, and by Minnesota on July 24, 
1985. This MOA between the MPCA and 
USEPA satisfies certain remaining 
deficiencies for the NSR permitting 
requirements. 

Section 4.4002 1. exempts many air 
emission sources from public notice and 
comment provisions. Such exemption 
violates the requirements of 40 CFR 
51.161. To address this deficiency, the 
State and USEPA executed a MOA 
which requires the MPCA to give notice 
and provide for a public comment period 
in accordance with 40 CFR 51.161. Title 
40 CFR 51.161 requires that public 
comment procedures apply to all 
sources, both major and minor, that 
affect the attainment and maintenance 
of the air quality standards. The MOA 
provides that the public notice and 
comment requirements of 40 CFR 51.161 
will be met in cases with the following 
types of permits: 


1. A permit for a “major stationary source” 
and for a “major modification” as defined 
and applied by 40 CFR 51.18(j)(1) (iv), (v), (vi), 
and (x),® 

2. A permit for an emission facility with an 
actual Pb emission rate of 0.6 ton or more per 
year; or 


§ 40 CFR 51.18(j)(1) (iv), (v). (vi), and (x) was 
recodifi 


ified on November 7, 1986, to 40 CPR 
52.165(a)(1) (iv), (v), (vi), and (x). See Footnote 1. 
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3. A permit for a facility, building, structure 
or installation in accordance with 40 CFR 
51.18(a) which must be reviewed to assure 
that the source will not potentially violate a 
control strategy or interfere with attainment 
or maintenance of a national ambient air 
quality standard. 


The MOA provides an appropriate 
mechanism to satisfy the notice 
requirements for both a general source 
permitting program and a Pb NSR 
program. Therefore, USEPA is proposing 
to approve the MOA as part of the 
Minnesota SIP. 


Stack Height Requirements 


Section 123 of the Act limits credit in 
attainment demonstrations for stack 
height in excess of that which exceeds 
good engineering practice. On July 8, 
1985, USEPA promulgated regulations 
implementing these provisions (50 FR 
27892). These rules require that State 
and local agencies conform with section 
123 when reviewing construction 
permits. See 40 CFR 51.164. In October 1, 
1986 and January 14, 1987, letters, 
Minnesota committed to implement its 
SIP program using USEPA’s July 8, 1985, 
implementation guidance rather than 
develop its own regulation. This meets 
the requirements of section 123, and 
USEPA proposes to approve it. 


Conclusion 


In conclusion, USEPA is proposing to 
approve 6 MCAR section 4.0002, except 
that it is not acting today on section 
4.0002(D), Opacity Standard 
Adjustment. USEPA is also proposing to 
approve the MPCA's Consolidated 
Permit Rule as meeting the new source 
permitting requirements of 40 CFR 51.160 
through 51.164, including the MOA 
between the MPCA and USEPA, except 
as they apply to sources to which an 
NSPS requirement applies and which is 
exempted from review by 6 MCAR 
section 4.4303 B.3. USEPA is proposing 
to disapprove the CPR for these sources, 
and for them SIP APC 3 will continue to 
apply. USEPA has determined that the 
submitted NSR rules will meet the Pb 
NSR requirements and satisfy the one 
remaining deficiency in the Minnesota 
Pb plan. USEPA is proposing to approve 
this one remaining element in 
Minnesota's Pb plan and approve 
Minnesota's Pb plan as meeting all the 
requirements of the Act. Finally, 
Minnesota did not submit these 
regulations to meet the requirements of 
either section 111, Part C, or Part D of 
the Act, and USEPA is not rulemaking 
on them as such. 

Under 5 U.S.C. section 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
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economic impact on a substantial 
number of small entities. (See 46 FR 
8709). I certify that USEPA’s proposed 
disapproval of Minnesota's CPR, for 
those sources to which a USEPA 
Standard of Performance applies and 
which are exempted from review by 6 
MCAR section 4.4303 B.3, will not have 
a significant economic impact on a 
substantial number of small entities 
because it will only apply to a few new 
sources and wil! not impose any new 
requirements upon these sources beyond 
those which currently are in the SIP. 

Under Executive Order 12291, this 
action is not “Major”. Ithas been — 
submitted to the Office of Management 
and Budget (OMB} for review. 

Authority: 42 U.S.C. 7401-7642. 

Dated: December 12, 1986. 
Valdas V. Adamkus, 
Regional Administrator. 
[FR Doc. 87-3221 Filed 2-13-87; 8:45 am] 
BILLING CODE 6560-50-M 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
disapprove a South Coast Air Quality 
Management District (AQMD) volatile 
organic compound (VOC) control 
regulation submitted by the State of 
California for inclusion into the State 
Implementation Plan (SIP). This rule was 
submitted by the State on July 10, 1984 
and controls emissions from 
miscellaneous metal parts and products 
surface coating operations. This rule is 
not approvable because it is a 
relaxation from existing SIP 
requirements. without a demonstration 
that the SIP will provide for attainment 
of the NAAQS as expeditiously as 
practicable. In any event, the relaxation 
has not been justified by technical data 
demonstrating the need for the 
relaxation. EPA requests that the South 
Coast Air Quality Management District 
revise the affected regulation to address 
EPA's concerns and submit the revised 
regulation for inclusion in the SIP. 


DATES: Comments must be submitted 
before March 19, 1987 for consideration 
by EPA. 

ADDRESSES: Comments should be 

addressed to: Regional Administrator, 

Attn: Air Management Division, State 

Implementation Plan Section (A-2-3), 

Environmental Protection Agency, 

Region 9, 215 Fremont Street, San 

Francisco, CA 94105. 

A copy of the submitted regulation 
and. EPA’s evaluation are available at 
the above address for public inspection 
during normal business hours. A copy of 
the submitted tion is also 
avaliable for review at the following 
locations: 

California Air Resources Board, 1102 
“Q” Street, P.O. Box 2815, 
Sacramento, CA 95812 

South Coast Air Quality Management 
District, 9150 Flair Drive, El Monte, 
CA 91731 

FOR FURTHER INFORMATION CONTACT: 

William E. Wruble, State 

Implementation Plan Section (A-2-3), 

Air Programs Branch, Air Management 

Division, Environmental Protection 

Agency, Region 9, 215 Fremont Street, 

San Francisco, CA 94105, (415) 974-8066 

(FTS) 454-8066. 

SUPPLEMENTARY INFORMATION: 


Background 

The California Air Resources Board 
has submitted several regulations for the 
control of VOC emissions in the South 
Coast AQMD. EPA has reviewed these 
regulations for consistency with Clean 
Air Act (CAA) requirements, the Code 
of Federal Regulations, and EPA policy. 
This notice addresses a submitted 
regulation which was found to be 
deficient with respect to the above 
requirements. EPA is proposing to 
disapprove the deficient regulation in 
this notice. The revised regulation and 
EPA's evalution are described below. 

Rule 1107 has been revised in the 
following ways: (a) The final VOC 
content limits have been deleted and 
replaced by a demonstration program, 
(2) the definition of metallic coatings 
(which are exempt from the rule) has 
been broadened, and (3) several 
exemptions have been added for 
specific coatings types. 


EPA Evaluation 


EPA has evaluated this rule revision 
and finds that it is not consistent with 
the Clean Air Act, 40 CFR Part 51 and 
EPA policy. Section 172 of the Clean Air 
Act requires states to adopt regulations 
which reflect Reasonably Available 
Control Technology (RACT) at a 
minimum. In addition, the Clean Air Act 
allows for control levels which may be 


4788 


beyond RACT as necessary to 
demonstrate attainment of the NAAQS. 
The state has not presented an adequate 
technical justification that sources are 
unable to comply with existing SIP 
limits. In addition, the State has failed to 
demonstrate that it is unreasonable to 
impose the existing SIP limits on the 
affected sources. For these reasons, EPA 
is proposing to disapprove this revision. 

The revised rule also would detract 
from the ability of the SIP to satisfy the 
requirements of 40 CFR 51.10, which 
requires that nonattainment area plans 
provide for attainment of the NAAQS as 
expeditiously as practicable. The rule 
fails to provide for expeditious 
attainment, particularly since other 
nonattainment areas, as well as EPA, 
are enforcing rules which contain final 
limits equal to the rescinded final limits 
in the federally approved version of 
Rule 1107. 

Copies of EPA's detailed evaluations 


including the policy memoranda, are 
available at the Region 9 address above. 


EPA Proposed Action 

EPA proposes to disapprove the rules 
listed above since they are inconsistent 
with the Clean Air Act, 40 CFR Part 51 
and EPA policy. 


Regulatory Process 


EPA is not imposing any additional 
requirements on small entities through 
its action in this notice. Consequently, 
EPA believes this action will not have a 
significant economic impact on a 
substantial number of small entities. 
Therefore, under 5 U.S.C 605(b), I certify 
that this SIP revision will not have a 
significant economic impact on a 
substantial number of small entities (see 
FR 8709). 

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, 
Hvdrocarbons, Intergovernmental 
relations, Reporting and recordkeeping 
requirements. 


Authority: 42 U.S.C. 7401-7642. 
Dated: March 27, 1987. 
John Wise, 
Acting for Regional Administrator. 
[FR Doc. 87-3220 Filed 2-13-87; 8:45 am] 
BILLING CODE €560-50-M 
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INTERSTATE COMMERCE 
COMMISSION 


49 CFR Part 1135 

[Ex Parte No. 290 (Sub-No. 2)] 

Railroad Cost Recovery Procedures; 
interpretation 


AGENCY: Interstate Commerce 
Commission. 

ACTION: Notice of proposed 
interpretation of rule. 


SUMMARY: We are seeking comments on 


methods of indexing the interest 
component of the “all inclusive” index 
of railroad costs which is used to 
compute the quarterly rail cost 
adjustment factor (RCAF). That aspect 
of final rules published at January 2, 
1985, was appealed by shipper parties 
and the Commission has been granted a 
remand to reconsider the interest 
component. We suggest using the actual 
debt rates paid by the railroads. 
Comments on the present methodology 
and additional suggestions for indexing 
the interest component are also 
welcome. 

DATES: Comments are due on March 19, 
1987. Replies are due on April 3, 1987. 


FOR FURTHER INFORMATION CONTACT: 
Robert C. Hasek (202) 275-0938 


or 
William T. Bono (202) 275-7354. 
SUPPLEMENTARY INFORMATION: On 
January 2, 1985, (50 FR 87) we issued 
amended rules for the calculation of the 
index of railroad input costs which is 
used in computing the quarterly RCAF. 
Those amended rules changed the 
methodology used in the calculation of a 
number of index components including 
interest. Until that time interest expense 
had been included in an “all other” 
category with several other index 
components and was indexed using the 
Producer Price Index of the Bureau of 
Labor Statistics. The amended rules 
adopted an interim methodology which 
removed the interest category from the 
weighting scheme and recalculated the 
weights of all the remaining index 
components assuming no interest 
expense. 

Several aspects of the amended rules 
were appealed by shipper parties. We 
requested and were granted a remand to 
reconsider the interest component. 

We have an additional proposal for 
indexing interest. Instead of the 
previously adopted methodology we 
propose to index interest rates. The 
methodology would calculate an 
average interest rate (total interest 
payments divided by total debt) for each 


time period. Changes in the average 
interest rate from period to period would 
be used to index the interest component. 

Use of this interest rate is consistent 
with other index components which 
relate expenses to unit prices. For 
example, we use similar methodologies 
in calculating the hourly wage rate for 
the labor component and the price per 
gallon of diesel fuel for the fuel 
component of the index. 

We believe that it would be preferable 
to calculate the interest component on a 
quarterly basis, if data were available 
that frequently. If this is not possible, we 
propose to use a yearly calculation, with 
the interest component held constant for 
a year. 

We seek comments on all aspects of 
our new proposal, the current 
methodology and any other 
methodologies for indexing the interest 
component which may be suggested by 
the parities. Comments are due 30 days 
after publication in the Federal Register. 
Replies are due 15 days after receipt of 
comments. 

This decision will not significantly 
affect the quality of the human 
environment or the conservation of 
energy resources and will not have a 
significant adverse impact on a 
substantial number of small entities. 


List of Subjects in 49 CFR Part 1135 
Administrative practice and 

procedure, Railroads, Reporting and 

recordkeeping requirements. 
Authority: 49 U.S.C. 10321, 10707a. 5 U.S.C. 

553. 

Decided: February 6, 1987. 

By the Commission, Chairman Gradison, 

Vice Chairman Laboley, Commissioners 

Sterrett, Andre and Simmons. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 87-3214 Filed 2-13-87; 8:45 am] 

BILLING CODE 7035-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 652 


Atlantic Surf Clam and Ocean Quahog 
Fishery; Public Hearings 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of public hearings and 
request for comments. 


SUMMARY: The Mid-Atlantic Fishery 
Management Council will hold public 
hearings to allow for input on 
Amendment 7 to the Fishery 
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Management Plan for the Atlantic Surf 
Clam and Ocean Quahog Fishery (FMP). 
DATES: Written comments will be 
accepted until March 5, 1987. All 
hearings will begin at 7:00 p.m. and will 
be tape recorded; the tapes will be the 
official transcript of the hearing. The 
hearings are scheduled as follows: 

1. February 23, 1987, Salisbury, 
Maryland; 

2. February 24, 1987, Galilee, Rhode 
Island; 

3. February 26, 1987, Cape May, New 
Jersey. 
ADDRESSES: Send written comments to 
John C. Bryson, Executive Director, Mid- 
Atlantic Fishery Management Council, 
Room 2115 Federal Building, 300 South 
New Street, Dover, DE 19901. The 
hearings will be held at the following 
locations: 

1. Maryland—Holiday Inn, Rt. 13 
North, Salisbury, MD; 

2. Rhode Island—Dutch Inn, Great 
Island, Rd., Galilee, RI; 

3. New Jersey—Cape May County 
Extension Office, Dennisville Rd., Cape 
May Court House, NJ. 


FOR FURTHER INFORMATION CONTACT: 
John C. Bryson, 302-674-2331. 


SUPPLEMENTARY INFORMATION: The 
management unit is all surf clams 
(Spisula solidissima) and all ocean 
quahogs (Arctica islandica) in the 
Atlantic exclusive economic zone (EEZ). 
The objectives of the FMP are (1) to 
rebuild the surf clam populations to 
allow an eventual harvest approaching 
50 million pounds, which is the estimate 
of maximum sustainable yield (MSY) 
over the range of the resource, based on 
the average yearly catch from 1960 to 
1976; (2) to minimize economic 
dislocation to the extent possible 
consistent with objective 1 and 
encourage efficiency in the fishery; (3) to 
prevent the harvest of ocean quahogs 
from exceeding MSY and direct the 
fishery toward achieving optimum yield; 
(4) to provide the greatest degrees of 
freedom and flexibility to all harvesters 
of these resources consistent with the 
attainment of the other objectives of this 
plan; (5) to optimize yield per recruit; 
and (6) to increase understanding of the 
conditions of the stocks and fishery. 

Three management areas for surf 
clams are defined in the FMP and in 50 
CFR 652.2: The Mid-Atlantic Area, the 
Nantucket Shoals Area, and the Georges 
Bank Area, with slightly different 
management measures determined 
under 50 CFR 652.21. 

Amendment 7 to the FMP prepared by 
the Mid-Atlantic Fishery Management 
Council (Council), is intended (1) to 
change the quota from 10%, 40%, 40% 
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and 10% to 25% of the annual allocation 
per quarter respectively for each quarter 
for the Georges Bank Area; (2) to 
remove the 5,000 bushel! shortfall 
requirement for transfer of unharvested 
quota from one quarter to the next, for 
all Areas; (3) to add the provision. that 
any unharvested quota be distributed 
proportionally among the remaining 
quarters in the year rather than being 


added totally to the next quarter, for the 
Nantucket Shoals and Georges Bank 
Areas; (4) to remove the limit on 
carryover of the unharvested quota from 
one year to the next to 10% of the annual 
quota, and provide that any such 
carryover be distributed proportionally 
to each quarter, for the Nantucket 
Shoals and Georges Bank Areas; (5) to 
provide for annual renewal of vessel 
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permits; and (6) to make changes to the 
regulations to enhance enforcement and 
prosecution. 

Dated February 11, 1987. 
Richard B. Roe, 


Director, Office of Fisheries Management, 
National Marine Fisheries Service. 


[FR Doc. 87-3244 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-22-4 
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DEPARTMENT OF AGRICULTURE 
Federal Grain Inspection Service 


Protein Certification 


AGENCY: Federal Grain Inspection 
Service, USDA. 


ACTION: Notice. 


SUMMARY: The Federal Grain Inspection 


Service (Service) will certify protein 
results on any specified moisture basis 
requested by applicants in addition to 
certifying results on a 12.0 percent 
moisture basis for the period May 1, 
1987, through May 1, 1988. 

DATE: Effective May 1, 1987 through May 
1, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Lewis Lebakken, Jr., Information 
Resources Staff, FGIS, USDA, Room 
1661 South Building, 1400 Independence 
Avenue SW., Washington, DC 20250, 
telephone (202) 382-1738. 


SUPPLEMENTARY INFORMATION: A 
decision requiring that wheat protein be 
certified only on a 12.0 percent moisture 
basis was published in the August 26, 
1986, Federal Register (51 FR 30323). The 
decision eliminated certifying protein on 
any other basis requested by the 
applicant for inspection. Since 
publishing the decision, the grain 
industry has requested that the Service 
report, for 1 year, protein on a specified 
moisture basis in addition to the 
required 12 percent moisture basis. This 
1-year, phase-in period would provide 
the marketplace additional time to 
adjust to the new reporting 
requirements. 

The Service considers this request 
valid and in the best interest of the grain 
market. Consequently, the Service will, 
upon request, report protein on a 
specified moisture basis in addition to 
certifying the protein results on a 12.0 
percent moisture basis. This optional 
service will be available from May 1, 
1987, through May 1, 1988. 


Dated: February 10, 1987. 
W. Kirk Miller, 
Administrator. 
[FR Doc. 87-3199 Filed 2-13-87: 8:45 am] 
BILLING CODE 3410-EN-M 


Rural Electrification Administration 


Metiakatia Power and Light; Finding of 
No Significant impact 


AGENCY: Rural Electrification 
Administration, USDA. 


ACTION: Finding of no significant impact. 


SUMMARY: Notice is hereby given that 
the Rural Electrification Administration 
(REA), pursuant to the National 
Environmental Policy Act of 1969, as 
amended, the Council on Environmental 
Quality Regulations (40 CFR Parts 1500 
through 1508), and REA Environmental 
Policy and Procedures (7 CFR Part 1794), 
has made a Finding of No Significant 
Impact (FONSI) with respect to the 
construction of a 3.3 MW diesel 
generation unit and associated facilities. 
The proposed facilities would be located 
south of the town of Metlakatla, Alaska, 
on Annette Island and would be 
constructed by Metlakatla Power and 
Light (Metlakatla). 

FOR FURTHER INFORMATION CONTACT: 
REA's Environmental Assessment (EA) 
and FONSI and Metlakatla’s Borrower's 
Environmental Report (BER) may be 
reviewed at the office of the Director, 
Northwest Area-Electric, Room 0205, 
South Agriculture Building, Rural 
Electrification Administration, 
Washington, DC 20250, Telephone No. 
(202) 382-1411, or at the office of 
Metlakatla Power and Light (Bill 
Kaltenekker, Manager), P.O. Box 346, 
Metlakatla, Alaska 99926-0346, 
Telephone No. (907) 886-6661, during 
regular business hours. Copies of the EA 
and FONSI can be obtained from either 
of the contacts listed above. Any 
comments or questions should be 
directed to the REA contact. 


SUPPLEMENTARY INFORMATION: REA, in 
conjunction with a request for 
construction approval from Metlakatla, 
has reviewed the BER submitted by 
Metlakatla and has determined that it 
represents an accurate assessment of 
the environmental impacts of the 
proposed project. The project consists of 
constructing a 3.3. MW diesel generating 
unit and other associated facilities. 
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Other facilities include the relocation of 
two I-beam 12 by 24 meter (40 by 80 
feet) sheet metal buildings and four 
189.250 liter (50,000 gallon) fuel storage 
tanks. 

REA determined that the proposed 
project will have no effect on 
floodplains, wetlands, important 
farmland, prime rangelands or forest 
lands, threatened or endangered species 
or critical habitat, and any property 
listed or eligible for listing in the 
National Register of Historic Places. No 
matters of potential environmental 
concern were identified by REA. 

Alternatives examined for the 
proposed project included no action, 
construction of a transmission intertie 
and alternative generating sites. REA 
determined that the construction of a 3.3 
MW diesel generating unit is an 
envionmentally acceptable alternative 
for Metlakatla to maintain adequate and 
reliable service to its present customers 
and to serve future load growth on 
Annette Island. 

Based Upon the BER, REA prepared 
an EA concerning the proposed project 
and its impacts. REA has independently 
evaluated the proposed project, and has 
concluded that project approval would 
not constitute a major Federal action 
significantly affecting the quality of the 
human environment. Consequently, the 
preparation of an environmental impact 
statement is not necessary. 

In accordance with REA 
Environmental Policy and Procedures (7 
CFR Part 1794), Metlakatla advertised 
and requested comments on the 
environmental aspects of the proposed 
project in the Ketchikan Daily News. 
There were no comments. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.850-Rural Electrification Loans 
and Loan Guarantees. For the reasons 
set forth in the final rule related notice 
to 7 CFR Part 3015 Subpart V., this 
program is excluded from the scope of 
Executive Order 12372 which requires 
intergovernmental consultation with 
state and local officials. 


Dated: February 5, 1987. 
Harold V. Hunter, 
Administrator. 
[FR Doc. 87-3243 Filed 2-13-87; 8:45 am] 
BILLING CODE 3410-15-M 
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Soil Conservation Service 


Finding of No Significant Impact; Little 
Yadkin River Watershed, Stokes, 
Forsyth, and Surry Counties, NC 


Introduction 


The Little Yadkin River Watershed is 
a federally assisted action authorized 
for construction under Pub. L. 83-566, 
The Watershed Protection and Flood 
Prevention Act. An environmental 
assessment was undertaken in 
conjunction with the development of 
supplemental changes of the watershed 
plan. This assessment was conducted in 
consultation with local, state, and 
federal agencies, as well as interested 
organizations and individuals. Data 
developed during the assessment are 
available for public review at the 
following locations: 
United States Department of Agriculture, Soil 

Conservation Service, 310 New Bern 

Avenue, Raleigh, North Carolina 27601. 


Recommended Action 


Proposed is the construction of about 
22 small pond size floodwater retarding 
dams for the reduction of downstream 
floodwater damage. The proposed 22 
small dams is the selected alternative to 
building one large floodwater retarding 
reservoir known as Structure No. 2 in 
the original watershed plan. 


Effects of Recommended Action 


The proposed action will reduce 
floodwater damage on the East Prong of 
the Little Yadkin River and the 
floodplain that is common with West 
Prong on the Little Yadkin River. The 
same benefits will be derived from these 
22 small structures as was expected 
from Structure No. 2, with additional 
benefits accruing between the small 
structures and the location of the one 
structure. 

Each structure will be designed to 
store the runoff from the 25 year-1 day 
storm below the crest of the emergency 
spillway. The runoff from the 100 year-1 
day storm will be routed through the 
emergency spillway to establish top of 
the dam. 

The proposed project will protect 
agricultural land in the floodplain by 
reducing the frequency, depth and 
duration of flooding of cropland. The 22 
small dams will control drainage from 
4,130 acres. 

Water quality will be improved by a 
drastic decrease in sediment transport 
(up to 80 percent). Available water 
quality data indicate water quality in 
Little Yadkin River is poor. Aquatic 
habitat downstream from each small 


pond is expected to improve. North 
Carolina Division of Environmental 
Management is considering monitoring 
of stream biota in some of these areas. 

Fishery resources will benefit from 
project implementation due to the ponds 
providing ideal habitat for bass, bluegill, 
catfish, and other game fishes. Presently 
the fishery resource is predominantly 
non-game species. The drainageways 
are intermittent in flow. 

Coordination with U.S. Fish and 
Wildlife Service, indicate no adverse 
effects on threatened and/or 
endangered species from project 
implementation. 

Field surveys by U.S. Corps of 
Engineers personnel indicate that no 
regulated wetlands are present at any of 
the 22 sites. 


Wildlife Habitat and Resources 


Concerns were expressed over project 
impacts to wildlife resources in the area 
by the destruction of about 45 acres of 
existing woodland which is planned to 
be converted to surface pool area in the 
22 farm ponds. These areas have been 
identified as Category 3 habitat losses 
by the U.S. Fish-and Wildlife Service. 


Impacts 


The subject 45 acres to be converted 
from woodland to permanent pool areas 
in the 22 ponds represent less than two 
tenths of 1 percent of the watersheds’ 
woodland area. Riparian woodland 
(category 3) is those wooded areas along 
the stream and drainageways. Using 
standard farm pond designs, the length 
of riparian strips along the pond sites 
that will be converted to permanent 
water areas is estimated to be about 
13,000 feet (length of strips along both 
sides of the stream section to be 
converted). Total length of riparian 
woolland strips in the watershed is 
about 300 miles. The 13,000 feet of 
riparian woodland lost as a result of 
conversion to farm ponds in wooded 
areas is about eight tenths of one 
percent of the 300 miles of this type 
habitat in the watershed. 

Existing wildlife habitat in the 
watershed was rated as “fair.” Species 
diversity included cottontail rabbit, grey 
squirrel, quail, dove, duck, raccon, and 
whitetail deer. The installation of 22 
farm ponds and the planting of odd 
areas around each pond with VA-70 
and/or Bicolor should help replace any 
lost habitat values and contribute 
habitat diversity. 


Alternatives 


The planned action is the most 
practical and acceptable alternatives to 
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reduce floodwater damages in the North 
Fork of Little Yadkin River. The 22 small 
dams alternative is in lieu of one major 
floodwater retarding structure and 31 
milies of channe] improvement. 


Consultation 


Consultation with “publics” on this 
project began prior to 1975 when a 
“Negative Declaration” was issued for 
the original project. This assessment 
addresses issues and concerns which 
surfaced from various agencies as the 
result of deleting a major flood 
impoundment structure and about 32 
miles of channel improvement and 
replacing these with 22 farm pond type 
structure. A 404 permit has been applied 
for by the local sponsors, subjecting the 
data in this assessment to the prescribed 
public review process. Agencies, groups, 
and others who have been involved with 
the scoping of this project include: 

U.S. Army Corps of Engineers 

U.S. Fish and Wildlife Service 

U.S. Environmental Protection Agency 
U.S. Geological Survey 

U.S. Department of Agriculture 

N.C. Wildlife Resources Commission 

N.C. Division of Health Services 

N.C. Division of Environmental Management 
N.C. Department of Agriculture 

N.C. Agricultural Extension Service 

N.C. Department of Natural Resources and 

Community Development 
N.C. Department of Cultural Resources 
N.C. Division of Forest Resources 
N.C. Division of Soil and Water 
Little Yadkin River Watershed Improvement 

Commission 
Stokes Soil and Water Conservation District 
Surry Soil and Water Conservation District 
Forsyth Soil and Water Conservation District 


In November 1986, the local sponsors 
applied for a 404 permit for this project 
as supplemented. No significant impacts 
to the environment were identified 
during the public review process. 


Conclusion 


The environmental assessment 
summarized above from the Little 
Yadkin River indicates that this federal 
action will have no significant adverse 
local, regional, or national impacts on 
the environment, and further 
documented action under NEPA 
guidelines are not needed. 


Dated: January 22, 1987. 
Bobbye J. Jones, 
State Conservationist. 


[FR Doc. 87-3201 Filed 2-13-87; 8:45 am] 
BILLING CODE 3410-16-M 
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DEPARTMENT OF COMMERCE 


Agency Form Under Review by the 
— ee 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: Bureau of Economic Analysis 
Title: Benchmark Survey of Selected 

Services Transactions with 

Unaffiliated Foreign Persons—1986 
—= Number: Agency—BE-20; OMB— 


Type of Request: New collection 

Burden: 7,000 respondents; 100,000 
reporting hours 

Needs and Uses: This survey will secure 
data from U.S. persons on their 
services transactions with unaffiliated 
foreign persons. The data will fill 
major data gaps in the balance of 
payments and gross national product 
accounts and will be used to develop 

U.S. international trade policy, and to 

support U.S. trade policy initiatives. 
Affected Public: State or local 

governments, farms, businesses or 
other for-profit institutions, non-profit 
institutions, small businesses or 
organizations 
Frequency: Approximately every 5 years 
Respondent's Obligation: Mandatory 
OMB Desk Officer: Don Arbuckle 395- 

7340 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-4217, 
Department of Commerce, Room H6622, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Don Arbuckle, OMB Desk Officer, Room 
3228 New Executive Office Building, 
Washington, DC 20503. 

Dated: February 10, 1987. 

Edward Michals, 


Departmental Clearance Officer, Office of 
Management and Organization. 


[FR Doc. 87-3192 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-CW-M 


international Trade Administration 
[C-333-601, A-333-602] 


Postponement of Final Countervalling 
and Antidumping Duty Determinations; 
Certain Fresh Cut Flowers From Peru 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: This notice informs the public 


that we have received a request from 
the respondent in these investigations 
that the final antidumping duty 
determination be postponed an 

additional ten (10) days, as provided for 
in section 735(a)(2)(A) of the Tariff Act 
of 1930, as amended (the Act) (19 U.S.C. 
1673d(a)(2)(A)); and that we have 
postponed our final antidumping and 
countervailing duty determinations until 
not later than February 27, 1987. 
EFFECTIVE DATE: February 17, 1987. 

FOR FURTHER INFORMATION CONTACT: 
William E. Perry (Antidumping Duty) or 
Karen Busler (Countervailing Duty), 
Office of Investigations, Import 
Administration, International Trade 
Administration, United States 
Department of Commerce, 14th Street 
and Constitution Avenue NW., 
Washington, DC 20230; telephone (202) 
377-0160 (Perry) or 377-5404 (Busler). 


Case History 

On May 21, 1986, we received 
anti ing and countervailing duty 
petitions filed by the Floral Trade 
Council of Davis, California on certain 
fresh cut flowers from Peru. In 
compliance with the filing requirements 
of § 353.36 of our regulations (19 CFR 
353.36), the antidumping petition alleged 
that imports of certain fresh cut flowers 
from Peru are being, or are likely to be, 
sold in the United States at less than fair 
value within the meaning of section 731 
of the Tariff Act of 1930, as amended 
(the Act) and thatthese imports 
materially injure, or threaten material 
injury to, a U.S. industry. 

We found that the petition contained 
sufficient grounds upon which to initiate 
an antidumping duty investigation, and 
on June 10, 1986, we initiated such 
investigation (51 FR 21947, June 17, 
1986). The preliminary affirmative 
determination in this antidumping 
investigation was made on October 28, 
1986. 

In compliance with the filing 
requirements of § 355.26 of our 
regulations (19 CFR 355.26), the 
countervailing duty petition alleged that 
manufacturers, producers, or exporters 
in Peru of certain fresh cut flowers 
directly or indirectly receive benefits 
which constitute bounties or grants 
within the meaning of section 303 of the 
Act, and that these imports materially 
injure, or threaten material injury to, a 
U.S. industry. 

We found that the petition contained 
sufficient grounds upon which to initiate 
a countervailing duty investigation, and 
on June 10, 1986, we initiated such an 
investigation (51 FR 21959, June 17, 
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1986). On July 7, 1986, the ITC 
preliminarily determined that there is a 
reasonable indication that imports of 
certain fresh cut flowers material 
injury to a U.S. industry (U' Pub. 
No. 1887). On October 20, 1986, we 
issued a preliminary affirmative 
determination in the countervailing duty 
investigation (51 FR 37948, October 27, 
1986). 

On November 4, 1988, petitioners filed 
a request for extension of the deadline 
date for the final determination in the 
countervailing duty investigation to 
correspond with the date of the final 
determination in the antidumping duty 
investigation. 

Section 705(a)(1) the Tariff Act of 
1930, as amended by section 606 of the 
Trade and Tariff Act of 1984, provides 
that when a countervailing duty 
investigation is “initiated 
simultaneously with an [antidumping] 
investigation. . . which involves 
imports of the same class or kind of 
merchandise from the same or other 
countries, the administering authority, if 
requested by the petitioner, shall extend 
the date of the final determination [in 
the countervailing duty investigation] 

. . to the date of the final 
determination” in the antidumping 
investigation (19 U.S.C. 1671d(a)(1)). 
Pursuant to this provision, we granted 
an extension of the deadline date for the 
final determination in the countervailing 
duty investigation on certain fresh cut 
flowers from Peru to January 12, 1987, 
the deadline for the final determination 
in the antidumping duty investigation. 

On November 12, 1986 counsel for ~ 
respondent requested that the 
Department extend the period for the 
final determinations in the 
countervailing and antidumping duty 
investigations to 105 days from 
publication of our preliminary 
affirmative antidumping determination 
in accordance with section 735(a)(2)(A) 
of the Act. 

Section 735(a)}(2)(A) of the Act 
provides that the Department may 
postpone its final determination 
concerning sales at less than fair value 
until not later than 135 days after the 
date on which it published a notice of an 
affirmative preliminary determination, if 
exporters who account for a significant 
portion of the merchandise which is the 
subject of the investigation request a 
postponement. 

If a qualified exporter properly 
requests an extension after an 
affirmative preliminary determination, 
the Department is required, absent 
compelling reasons to the contrary, to 
grant the request. We determined that 
the respondent was qualified to make 





Federal Register / Vol. 52, No. 31 / Tuesday, February 17, 1987 / Notices 


such a request since it accounts for all 
exports of the merchandise under 
investigation, and we extended our final 
antidumping and countervailing duty 
determinations until February 17, 1987 
(51 FR 46906, December 29, 1986). 

On January 30, 1987, counsel for 
respondent requested that the final 
antidumping and countervailing duty 
determinations be extended an 
additional ten days, until February 27, 
1987, which is still within the 60-day 
extension period allowed by the Act. 
Accordingly, the Department will issue 
final determinations in these cases not 
later than February 27, 1987. 

To comply with the requirements of 
Article 5, paragraph 3 of the Subsidies 
Code, the Department will direct the 
U.S. Customs Service to terminate 
suspension of liquidation in the 
countervailing duty investigation on 
February 24, 1986, which is 120 days 
from the date of publication of the 
preliminary determination in this case. 
No cash deposits or bonds for potential 
countervailing duties will be required 
for merchandise which enters after 
February 24, 1986. The suspension of 
liquidation will not be resumed unless 
and until the ITC issues a final injury 
determination and the Department 
publishes a final countervailing duty 
order in this case. We will also direct 
the U.S. Customs Service to hold any 
entries suspended prior to February 24, 
1986, until the conclusion of this 
investigation. 

This notice is published pursuant to section 
735(d) of the Act. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

February 10, 1987. 

[FR Doc. 87-3256 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-DS-M 


Short Supply Review on Certain Steel 
Products; Request for Comments 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 


ACTION: Notice and request for 
comments. 


SUMMARY: The Department of 
Commerce hereby announces its review 
of requests for short supply 
determinations under Article 8 of the 
U.S.-EC Arrangement on Certain Steel 
Products with respect to certain 
rotogravure doctor blade steel strip, 
certain coater blade steel strip, certain 
T-4 feeler gauge steel, certain flat-rolled 
carbon spring steel, certain shock 
absorber valve steel strip, certain teflon- 


coated cold-rolled sheet, and certain 
galvanized steel wire rope. 


DATE: Comments must be submitted on 
or before February 27, 1987. 


ADDRESS: Send all comments to 
Nicholas C. Tolerico, Acting Director, 
Office of Agreements Compliance, 
Import Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution, Avenue NW., Washington, 
DC 20230, Room 3099. 


FOR FURTHER INFORMATION CONTACT: 
Richard O. Weible, Office of 
Agreements Compliance, Import 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW., Washington, DC 20230, 
Room 3087B, (202) 377-0159. 


SUPPLEMENTARY INFORMATION: Article 8 
of the U.S.-EC Arrangement on Certain 
Steel Products provides that if the U.S. 
“, , . determines that because of 
abnormal supply or demand factors, the 
U.S. steel industry will be unable to 
meet demand in the USA for a particular 
product (including substantial objective 
evidence such as allocation, extended 
delivery periods, or other relevant 
factors), an additional tonnage shall be 
allowed for such product. . . .” 

We have received short supply 
requests for the following products: 

1. Certain Rotogravure Doctor Blade 
Steel Strip: 1% carbon, cold-rolled, 
hardened, tempered, polished, coiled, in 
thicknesses ranging from 0.00315 to 0.010 
inch and in widths ranging from two to 
seven inches. 

2. Certain Coater Blade Steel Strip: 1% 
carbon, cold-rolled, hardened, tempered, 
polished, coiled, in thicknesses ranging 
from 0.012 to 0.050 inch and in widths 
ranging from 2.50 to 4.25 inches. 

3. Certain Swedish T-4 Feeler Gauge 
Steel: general specification AISI 1095, 
hardened, tempered, bright polished, 
round polished edges, in widths of 0.250 
inch and 0.505 inch, and in thicknesses 
ranging from 0.001 to 0.065 inch. 

4. Certain Flat-Rolled Carbon Spring 
Steel: general specification AISI 1080, 
hardened, tempered, grinded, polished, 
in coils, in thicknesses ranging from 
0.038 to 0.090 inch and widths ranging 
from 0.120 to 0.875 inch. 

5. Certain Shock Absorber Valve Steel 
Strip: general specification AISI 1095, 
hardened, tempered, in thicknesses 
ranging from 0.004 to 0.020 inch and 
widths ranging from 0.79 to 3.25 inches. 

6. Certain Cold-Rolled Teflon-Coated 
Carbon Steel Sheet and Strip: in 
thicknesses ranging from 0.18 to 0.28mm 
and widths ranging from 105 to 508mm, 
having one-sided chromed teflon coating 
of 23 to 26 microns. 


7. Certain Galvanized Steel Wire 
Rope: 3 x 46, with twist not to exceed 
one degree per foot, as follows: 

(a) % inch in diameter, with a 
minimum breaking strength of 40,300 PSI 
and an elastic limit of 30,225 PSI; 

(b) % of an inch in diameter, with a 
minimum breaking strength of 87,000 PSI 
and an elastic limit of 66,000 PSI; 

(c) One inch in diameter, with a 
minimum breaking strength of 113,000 
PSI and an elastic limit of 85,000 PSI. 

Any party interested in commenting 
on this request should send written 
comments as soon as possible, and no 
later than ten days from publication of 
this notice. Comments should focus on 
the economic factors involved in 
granting or denying this request. 

Commerce will maintain this request 
and all comments in a public file. 
Anyone submitting business proprietary 
information should clearly identify that 
portion of their submission and also 
provide a non-proprietary submission 
which can be placed in the public file. 
The public file will be maintained in the 
Central Records Unit, Import 
Administration, U.S. Department of 
Commerce, Room B-099 at the above 
address. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

February 9, 1987. 

[FR Doc. 87-3257 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-DS-M 


Armed Forces Radiobiology Research 
Institute et al.; Consolidated Decisions 
on Applications for Duty-Free Entry of 
Scientific Articles 


This is a decision consolidated 
pursuant to section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR Part 301). 
Related records can be viewed between 
8:30 am and 5:00 pm in Room 1523, U.S. 
Department of Commerce, 14th and 
Constitution Avenue NW., Washington, 
DC. 

Decision: Denied. Applicants have 
failed to establish that domestic 
instruments of equivalent scientific 
value to the foreign instruments for the 
intended purposes are not available. 

Reasons: Section 301.5(e)(4) of the 
regulations requires the denial of 
applications that have been denied 
without prejudice to resubmission if 
they are not resubmitted within the 
specified time period. This is the case 
for each of the listed dockets. 

Docket Number: 86-171. Applicant: 
Armed Forces Radiobiology Research 





Institute, Bethesda, MD 20814-5145. 
Instrument: Preparative Quench Flow 
Unit, Model PQ-43. Manufacturer: Hi- 
Tech Scientific Ltd,, United Kingdom. 
Date of Denial Without Prejudice to 
Resubmission: October 9, 1986. 

Docket Number: 87-017. Applicant: 
University of Cincinnati, Cincinnati, OH 
45221. Instrument: VG PlasmaQuad ICP 
Mass Spectrometer. Manufacturer: VG 
Instruments, United Kingdom. Date of 
Denial Without Prejudice to 
Resubmission: October 31, 1986. 

Docket Number: 86-257. Applicant: 
Albany Medica! School, Albany, NY 
12208. Instrument: Rapid Kinetics 
Accessories for Spectro-photometer/ 
Spectrofluorometer, Model SFA-11. 
Manufacturer: Hi-Tech Scientific Ltd., 
United Kingdom. Date of Denial Without 
Prejudice to Resubmission: November 
21, 1986. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc 87-8255 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-05-m 


University of illinois et al.; 
Consolidated 


This is a decision consolidated 
pursuant to section 6{c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR Part 301). 
Related records can be viewed between 
8:30 a.m. and 5:00 p.m. in Room 1523, 
U.S. Department of Commerce, 14th and 
aac Avenue NW., Washington, 


Docket Number: 85-125. Applicant: 
University of Illinois, Urbana- 
Champaign Campus, Urbana, IL 61801. 
Instrument: Electron Beam 
Microfabrication System, Model 6.5- 
AL10B. Manufacturer: Cambridge 
Instruments Inc., United Kingdom. 
Intended Use: See notice at 50 FR 13844. 
Reasons for this Decision: The foreign 
instrument is capable of (1) exposing 
structures smaller than 0.25 micrometers 
and (2) rapid, raster exposure of sparse 
patterns. Date of Order: November 11, 
1984. Advice Submitted by: The 
National Bureau of Standards, 
November 26, 1986. 

Docket Number: 85-112. Applicant: 
Massachusetts Institute of Technology, 
Cambridge, MA 02139. Instrument: 
Scanning Electron Microscope, Model 
Stereoscan 253—G60PL/250Mk3 wi 
Accessories. 

Manufacturer: Cambridge Instruments 
Inc., United Kingdom. Intended Use: See 
notice at 50 FR 13059. Reasons for This 
Decision: The foreign instrument 


provides {1) a very large specimen 
chamber (permitting movements of 100 x 
100 x 30 millimeters), (2) a guaranteed 
resolution of 3.5 nanometers, and {3) a 
selected area electron channeling 
pattern (SAECP) capability. Date of 
Order: December 19, 1984. Advice 
Submitted By: The National Bureau of 
Standards, November 24, 1986. 

Docket Number: 85-259R. Applicant: 
University of Oklahoma, Norman, OK 
73019. Instrument: Mass Spectrometer, 
Model MS-25 with Accessories. 
Manufacturer: Kratos Analytical 
Instruments, United Kingdom. Intended 
Use: See original notice of this 
resubmitted application at 50 FR 34538. 
Reasons for This Decision: The foreign 
instrument provides: (1) Analysis of 
liquid chromatographic separations with 
soft ionization (thermospray), (2) scan 
speed down to 0.5 seconds per decade, 
and (3) a fast data system. Date of 
Order: April 15, 1985. Advice Submitted 
By: The National Institutes of Health, 
December 9, 1988. 

Comments: None received. 

Decision: Approved. No instrument of 
equivalent scientific value to the foreign 
instrument, for such purposes as each is 
intended to be used, was being 
manufactured in the United States at the 
time each instrument was ordered. The 
National Bureau of Standards and the 
National Institutes of Health advise in 
the respectively cited memoranda that 
(1) the capabilities of each of the foreign 
instruments described above are 
pertinent to each applicant's intended 
purpose and (2) they know of no 
domestic instrument or apparatus of 
equivalent scientific value to any of the 
foreign instruments for the applicant's 
intended use being manufactured at the 
time the foreign instrument was ordered. 

We know of no other domestic 
instrument or apparatus of equivalent 
scientific value to any of the foreign 
instruments, for such purposes as each 
instrument is intended to be used, which 
was being manufactured at the time of 
order of each instrument. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc, 87-3254 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-DS-M 


Export Trade Certificate of Review; 
Application; Eximark Corp. 


ACTION: Notice of application. 


summary: The Office of Export Trading 
Company Affairs, International Trade 
Administration, Department of 
Commerce, has received an application 
for an Export Trade Certificate of 
Review. This notice summarizes the 
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conduct for which certification is sought 
and requests comments relevant to 
whether the certificate should be issued. 
FOR FURTHER INFORMATION CONTACT: 
James V. Lacy, Director, Office of Export 
Trading Company Affairs, International 
Trade Administration, 202/377-5131. 
This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: Title Ii! 
of the Export Trading Company Act of 
1982 (Pub. L. 97-290) authorizes the 
Secretary of Commerce to issue Export 
Trade Certificates of Review. A 
certificate of review protects its holder 
and the members identified in it from 
private treble damage actions and from 
civil and criminal liability under Federal 
and state antitrust laws for the export 
conduct specified in the certificate and 
carried out during its effective period in 
compliance with its terms and 
conditions. Section 302(b)(1) of the Act 
and 15 CFR 325.6({a) require the 
Secretary to publish a notice in the 
Federal Register identifying the 
applicant and summarizing its proposed 
export conduct. 
Request for Public Comments 

Interested parties may submit written 
comments relevant to the determination 
whether a certificate should be issued. 
An original and five (5) copies should be 
submitted not later than March 9, 1987, 
to: Office of Export Trading Company 
Affairs, International Trade 
Administration, Department of 
Commerce, Room 5618, Washington, DC 
20230. Information submitted by any 
person is exempt from disclosure under 
the Freedom of Information Act (5 U.S.C. 
552). Comments should refer to this 
application as “Export Trade Certificate 
of Review, application number 87- 
00003.” 

Applicant: Company Name: Eximark 
Corporation. 

Address: 155 West Street, Wilmington, 
MA 01887. 

Contact: John F. Whelan, President. 
Telephone: 617/270-3704. 

Application #: 87-00003. 

Date Deemed Submitted: February 2, 
1987. 

Controlling Entity: None. 

Members (in addition to applicant): 
None. 


Summary of the Application 
A. Export Trade 
1. Products 


All products. The export related 
activities of the Eximark Corperation 
(“Eximark’”) will focus primarily on high 
technology products related to data 
processing and telecommunications. 
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2. Services 


Services for export include but are not 
limited to consulting, education, market 
resear=' «adve promotion, 
me.keting, product ork and design 
fc ¢ export, transportation, trade 
uocumentation, communications, 
processing orders, handling, 
warehousing, complying with Export 
Administration R tions or any other 
government controls, foreign exchange, 
financing, insuring, buying selling, 
assembling for export, and appointing 
third party distribution channels or any 
other export activity. 


3. Export Trade Facilitation Services 


a. Consultancy services: Including but 
not limited to market research, and 
services to locate overseas distribution 
channels, create agreements for 
business partner relationships, provide 
assistance in compliance with Export 
Administration Regulations and 
documentation, advise on foreign 
business practices, regulatory 
environment and cultural differences. 

b. Operational services: Such as 
export management, including but not 
limited to freight management, customs 
clearance, communicating overseas, 
export import documentation, acquiring 
necessary overseas regulatory 
approvals, consulting, education, market 


rese 


advertizing, promotion, 
marketing, product sonst and design 
for export, transportation, trade 
documentation, communications, 
processing orders, handling, 
warehousing, complying with Export 


Administration Regulations or any other 
government controls, foreign exchange, 
financing, insuring, selling, 
assembling for export, and appointing 
third party distribution channels or any 
other export activity. 
B. Export Markets 

Worldwide. 


C. Export Trade Activities and Methods 
of Operation 

In connection with the export of 
Products and Services or with the 
provision of Export Trade Facilitation 
Services, Eximark seeks certification to: 

1. Enter into exclusive or nonexclusive 
agreements with suppliers or with 
buyers for the Export Markets to act as 
a consultant, sales representative, agent, 
broker, or other provider of services. 

2. In the event that Eximark and a 
supplier mutually agree to an exclusive 
agreement in any particular territory, 
Eximark shall be compensated if sales 
occur in that territory. 

3. Enter into exclusive or nonexclusive 
agreements with persons for the Export 
Markets, including but not limited to 


end-user customers, distributors, sales 
agents or other distribution channels to 
sell suppliers’ or Eximark’s Products or 
Services or to appoint distribution 
channels for the sale of suppliers’ or 
Eximark’s Products or Services or to 
create joint ventures in the Export 
Markets. 

4. For itself or on behalf of suppliers, 
Eximark intends to engage in the 
following additional activities: 

a. Establish policies and prices at 
which suppliers Products or Services 
shall be sold in the Export Markets. 

b. Establish quantities of Products or 
Services sold. 

c. Allocate Products or Services sold 
to any party for the Export Markets. 

d. Refuse to: (1) Quote or sell Products 
or Services to any party for the Export 
Markets in competition with suppliers, 
or if in Eximark's reasonable opinion 
doing business with any party for the 
Export Markets which could harm 
Eximark or its suppliers; (2} do business 
with any party who in Eximark’s 
opinion will not conduct business or 
perform in a manner such that Eximark 
and its clients can perfect its obligations 
under U.S. Department of Commerce 
Export Administration Regulations or 
other laws of the United States of 
America. 

e. Modify or cause to be modified 
Products or Services to conform with 
foreign country requirements of any 
kind to facilitate the sale of Products or 
Services in foreign countries. 

5. Eximark may at its option act as the 
procuring agent with respect to the sale 
of suppliers Products and Services for 
the Export Markets. 


Dated: February 11, 1987. 
James V. Lacy, 


Director, Office of Export Trading Company 
Affairs. 


[FR Doc. 87-3252 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-DR-M 


[A-588-020] 


Titanium Sponge From Japan; Final 


Results of a Duty 
Administrative Review 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of final results of 


antidumping duty administrative review. 


summary: On November 7, 1986, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the antidumping duty order on 
titanium sponge from Japan. The review 
covers two manufacturers and their 
exporters of this merchandise and the 
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period November 15, 1984 through 
October 31, 1985. 

We gave interested parties an 
opportunity to comment on our 
preliminary results. Based on our 
analysis of the comments received and 
the correction of certain clerical errors, 
we have changed the final results for 
certain firms from those presented in our 
preliminary results of review. 
EFFECTIVE DATE: February 17, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Anne D’Alauro or Maureen Flannery, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, DC 20230; 
telephone: (202) 377-1130/3601. 
SUPPLEMENTARY INFORMATION: 


Background 

On November 7, 1986, the Department 
of Commerce (“the Department’) 
published in the Federal Register (51 FR 
40475) the preliminary results of its 
administrative review of the 


‘ antidumping duty order on titanium 


sponge from Japan (49 FR 47053, 
November 30, 1984). We have now 
completed that administrative review in 
accordance with section 751 of the Tariff 
Act of 1930 (“the Tariff Act”). 


Scope of the Review 


Imports covered by the review are 
shipments of unwrought titanium 
sponge, which is a porous, brittle metal 
which has a high strength-to-weight 
ratio and is highly ductile. It is an 
intermediate product used to produce 
titanium ingots, slabs, billets, plates, and 
sheets. Titanium sponge is currently 
classifiable under item 629.1420 of the 
Tariff Schedules of the United States 
Annotated. The review covers two 
manufacturers and their exporters of 
Japanese titanium sponge and the period 
November 15, 1984 through October 31, 
1985. 


Analysis of Comments Received 


We invited interested parties to 
comment on the preliminary results. We 
received comments from the petitioner, 
RMI Company (“RMI™), and two 
respondents, Osaka Titanium Co., Ltd. 
(“Osaka”) and Toho Titanium Co., Ltd. 
(“Toho"}. (We received additional 
comments from the respondents 
concerning mathematical or clerical 
errors. We have corrected such errors 
but have not addressed them 
specifically in this notice.) 

Petitioner’s Comments 


Comment 1: The petitioner argues that 


Osaka’s cost of purchased magnesium/ 
kg. of sponge produced is too low when 
compared with the report loss rates of 
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magnesium. The petitioner presents a 
similar argument about chlorine raw 
material costs. 

Department's Position: Osaka 
introduces additional magnesium and 
chlorine into the production process in 
the form of magnesium chloride drawn 
from inventory and recycled through 
electrolysis. This reduces the amounts of 
magnesium and chlorine that Osaka 
must purchase. All costs of magnesium 
and chiorline used in the production 
process, including the costs of materials 
withdrawn from inventory, were 
reported and verified. 

Comment 2: The petitioner contends 
that Osaka’s argon costs are unreliable 
since no loss rate was given for argon. 

Department's Position: Osaka 
reported. and we included in the cost of 
production |"COP"). the cost of all argon 
entered into the production: process. 

Commeni 3: RMI claims that Osaka’‘s 
stated labor costs for titanium sponge 
production are disproportionately low 
when compared to the labor costs in its 
Ministry of Finance (“MOF”) reports, 
and that they should therefore be 
adjusted upwards. 

Department s Position: Using the MOF 
report as a check for accuracy. we 
verified that the labor cost information 
as reported was complete. 

Comment 4: The petitioner claims that 
Osaka understated its capital costs by 
ignoring the costs associated with 
capital equipment write-offs. 

Department's Position: The 
extraordinary losses on the financial 
statement represent the write-off of the 
undepreciated value of titanium sponge 
production equipment which was 
considered obsolete. We do not view 
them as being extraordinary expenses 
since they do not occur infrequently nor 
are they unusual tn the environment in 
which the company operates. This is 
evidenced by the extraordinary loss on 
Osaka’s financial statements during the 
preceding period of investigation. A 
write-off of idle equipment should not 
serve as a means of avoiding its 
inclusion within COP. This equipment is 
directly related to the production of 
titanium sponge. its undepreciated value 
has never been charged against 
production of this merchandise. and it 
was expensed during the period of 
review. Therefore. we included it in this 
period's COP. 

Comment 5: RMI claims the 
Department should have used Osaka’s 
consolidated selling, general, and 
administrative expenses (“SG&A”) in 
calculating SG&A costs to be allocated 
to product lines. Moreover, the 
Department erroneously used a 
consolidated cost of goods sold 
(“COGS”) figure when allocating 


expenses incurred by the parent 
company. 

Department's Position: Because the 
majority of the subsidiary’s sales are 
made through the parent, the 
unconsolidated COGS is nearly 
identical to the consolidated COGS. The 
Department therefore agrees that the 
consolidated SG&A expenses should be 
allocated across all products sold during 
the period of review. 

Comment 6: RMI argues that the 
Department should have allocated 
Osaka’s consolidated G&A expenses 
over the cost of all goods produced 
during the review period, not over the 
cost of producing goods sold during the 
review period. 

Department's Position: We allocated 
selling, general, and administrative 
expenses on the basis of COGS. 
Although general and administrative 
expenses are not related only to sales, 
sales are a better reflection of the total 
activity of a company than is the cost of 
goods produced. 

Comment 7: RMI contends that the 
Department should have included the 
special bonuses to directors in Osaka's 
SG&A amounts. 

Department's Position: We disagree. 
These special bonuses represent a 
distribution of retained earnings to 
directors. They are separate and distinct 
from regular bonus amounts paid to 
employees before taxes which are 
included within COP. 

Comment 8: Since a company has the 
capability to shift financing costs within 
a consolidated corporate structure. RMI 
claims the Department understated the 
proper financing costs attributable to 
titanium sponge by Osaka by failing to 
use consilidated financing costs in its 
calculauon. 

Department's Position: We agree and 
have revised our calculations 
accordingly. 

Comment 9: RMI argues that the 
Department understated the amount of 
Osaka’s financing expenses associated 
with titanium sponge by not properly 
accounting for the costs of carrying 
inventory. 

Department's Position: The 
Department based its determination of 
cost of production on the actual costs 
incurred by the company. Therefore, the 
carrying costs of the finished inventory 
have been effectively accounted for in 
the cost of manufacturing and the 
interest expense. The Department 
considers its method of allocation of 
interest expense among the products 
sold by the company to adequately 
reflect such expenses necessary for all 
activities related to production. Further, 
there is no basis to believe that 
additional actual financial expenses 
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should be attributed to titanium sponge 
to reflect the carrying expense of its 
finished inventories, since titanium 
sponge inventories do not account for a 
significant portion of the total assets 
being financed by the company, nor are 
such finished inventories 
dispropotionately greater than the 
finished inventories of the other 
products. 

Comment 10: RMI notes that Toho 
reported no replacement costs for 
magnesium and proposes a method for 
calculating these costs in COP. 

Department's Position: While Toho 
did not separately report magnesium 
loss rates in its initial submission, it 
provided total raw material costs which 
include costs for all magnesium 
consumed during production. We 
verified that Toho accurately reported 
the amount of magnesium consumed. 

Comment.11: RMI claims that Toho’s 
labor costs are significantly understated. 

Department's Position: We verified 
that the reported labor costs, which 
were based on corporate-wide 
production department records, were 
complete and accurate. 

Comment 12: The petitioner contends 
that Toho understated its depreciation 
costs by ignoring costs associated with 
idle facilities or facilities that were 
written off during the period. 

Department's Position: A\though not 
included within its own COP for 
titanium sponge, Toho submitted 
information regarding idle and written- 
off equipment. All expenses associated 
with titanium sponge equipment/ 
production were verified and included in 
our COP calculation. 

Comment 13: The petitioner contends 
that Toho and the Department 
understated SG&A expenses because 
we deducted freight and packing costs 
from SG&A when these amounts were 
already excluded from this total. 

Department's Position: Freight 
expenses were separately itemized 
within SG&A, while packing and labor 
expenses were included within 
“salaries” and “supply” categories. Both 
were included in the SG&A total figure 
from which they were properly 
deducted. 

Comment 14: The petitioner argues 
that Toho and the Department should 
allocate G&A costs on the basis of the 
cost of goods produced during the 
review period rather than the cost of 
goods sold. 

Department's Position: For Toho, as 
well as for Osaka, we allocated SG&A 
expenses based on the relative cost of 
goods sold. We prefer to allocate current 
expenses on the basis of goods sold. We 
prefer to allocate current expenses on 
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the basis of the cost of current sales. 
Acceptance of the petitioner’s methods 
of allocating G&A costs could lead to 
the anomalous situation where, if all 
sales were made out of inventory, the 
cost of production for these sales would 
not include any G&A expenses. 

Comment 15: RMI contends that Toho 
improperly omitted a special provision 
for supervisors’ and directors’ bonuses 
from its SG&A calculation. 

Department's Position: We disagree. 
These amounts were not part of SG&A 
since they were distributed from after- 
tax profits. 

Comment 16: The petitioner contends 
that the Department understated Toho's 
financing costs by allocating them over 
COGS, which is skewed due to 
understated manufacturing costs and 
which fails to account for Toho’s rising 
inventory levels. The petitioner urges 
the Department to identify separately 
inventory carrying costs associated with 
titanium sponge. The corporate-wide 
pool of short-term expenses should be 
reduced by an equivalent amount. 

Department's Position: Inventory 
costs are included in the allocation of 
financing expenses and manufacturing 
overhead. We adjusted the COGS figure 
to include all cost-of-manufacturing 
expenses. It is the Department's normal 
practice to consider short-term 
expenses to be borne by all products 
sold by the corporation. There is no 
basis upon which to attribute 
disporportionately short-term financ: 
expense to titanium sponge because 
its finished inventories. Since short-term 
interest expense is related to all current 
assets, the Department could not 
di assign interest to a 
product because of an increase for any 
one of the numerous current assets 
involved in its production. Furthermore, 
the Department has determined that 
altering the allocation methodology from 
a COGS basis would not significantly 
change the financing expense figure. 

Comment 17: RMI contends that non- 
operating income should not be used as 
an offset to production costs because 
there is no evidence in the record that 
such income is related to the production 
of titanium sponge. 

Department's Position: We disagree. 
As is our policy, we offset the short-term 
interest expense with only that interest 
income shown to be related to the 
ordinary course of business. The excess 
of short-term interest income over short- 
term interest expense is not used to 
reduce production costs. 

Comment 18: RMI argues that 
commission expenses in one market 
should be offset in the other market only 
when comparable costs are incurred in 
both markets. 


Department's Position: We disagree. 
Under § 353.15(c) of the Commerce 
Regulations, reasonable allowance for 
actual selling expenses in one market 
will be made were commissions are paid 
in the other market. The allowance is 
limited to the lesser of the two amounts. 
The expenses in the two markets do not 
have to be comparble. 


Toho’s Comments 


Comment 19: Toho argues that in 
calculating foreign market value 
(“FMV”) the Department should use 
prices charged to the first unrelated 
customers in Japan rather than prices 
from Toho to related parties. 

Department's Position: We agree. 
Since the vast majority of Toho's sales 
are made to related parties, we based 
FMV on the prices charged to the first 
unrelated customers in the home market, 
adjusted for the related party's titanium 
sponge selling expenses. 

Comment 20. Toho claims it properly 
excluded from its COP certain 
extraordinary losses arising from the 
write-off of obsolete production 
facilities. 

Department's Position: We disagree. 
See our position on Comment #4. 

Comment 21: Toho claims an offset for 
interest income against interest expense 
because both the income and expense 
are claimed to be unrelated to titanium 
sponge production. 

Department's Position: See our 
position on Comment #17. 


Osaka’s Comments 


Comment 22: Osaka asserts that the 
Department should exclude from COP 
all non-operating expenses. 

Department's Position: We disagree. 
We verified the Osaka's non-operating 
expenses were general and 
administrative in nature; therefore, we 
included them within COP. 

Comment 23: Osaka argues that, 
assuming some non-operating expenses 
or extr: losses may be included 
in COP, we should exclude from COP 
the extraordinary loss suffered by 
Osaka for obsolete assets, as we did in 
the original fair value investigation. 

Department's Position: We disagree. 
See our position on Comment #4. 

Comment 24: Osaka claims that, 
assuming interest expense may be 
included in COP, the Department should 
follow its own precedent in the original 
fair value investigation and offset such 
expense by the amount of interest 
income earned. 

Department's Position: See our 
position on Comment #17. 

Comment 25: Osaka claims that in 
calculating FMV, in accordance with 
§ 353.22{b} of the Commerce 


BEST COPY AVAILABLE 


4799 


Regulations, the Department should use 
all sales to related parties because 
prices of such are comparable to prices 
to unrelated parties. 

Department's Position: We agree and 
have included these sales in our FMV 
calculations. 

Comment 26: Osaka argues that we 
should not include in the cost of U.S. 
credit an amount reflecting the interest 
cost incurred before the time the 
merchandise is shipped in the U.S. to the 
customer. 

Department's Position: We disagree. 
In accordance with our policy in 
purchase price transactions, when the 
related U.S. importer acts merely as an 
agent, we calculate U.S. credit from the 
time of shipment from the exporter to 
the time of payment. Since it is a direct 
expense, we have included it in our 
adjustment for the differences in U.S. 
and home market terms. 

Comment 27: In calculating COP 
Osaka claims that we should exclude 
expenses directly related to the 
production of silicon by Osaka’s silicon- 
producing subsidiary. 

Department's Position: Since the 
allocation of SG&A expenses was done 
on a consolidated basis, these G&A 
expenses are properly included in the 
pool of commonly-shared expenses. 


Final Results of the Review 


As a result of the comments received, 
we have revised our preliminary results 
and we determine that the following 
margins exist for the period November 
15, 1984 through October 31, 1985: 


The Department will instruct the 
Customs Service not to assess 
antidumping duties on all appropriate 
entries. Further, as provided for in 
section 751(a) (1) of the Tariff Act, no 
cash deposit of estimated antidumping 
duties shall be required on entries of 
this merchandise from these firms, or on 
future entries of this merchandise from a 
new exporter not covered in this or prior 
administrative reviews, whose first 
shipments occurred after October 31, 
1985, and who is unrelated to any 
reviewed firm or any previously 
reviewed firm. For any shipments from 
the one known manufacturer and/or 
exporter not covered in this review, the 
cash deposit will continue to be at the 
rate published in the antidumping duty 
order for this firm (49 FR 47053, 
November 30, 1984). These deposit 
requirements are effective for all 





shipments of Japanese titanium sponge 

entered, or withdrawn from warehouse, 
for consumption on or after the date of 

publication of this notice. 

This administrative review and notice 
are in accordance with section 751(a) (1) 
of the Tariff Act (19 U.S.C. 1675(a) (1)) 
and § 353.53a of the Commerce 
Regulations (19 CFR 353.53a). 

Dated: February 5, 1987. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary, Import 
Administration. 

[FR Doc. 87-3253 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-05-M 


National Bureau of Standards 
[Docket No. 70117-7017] 


National Voluntary Laboratory 
Accreditation Program; Directory 
Supplement Publication 


AGENCY: National Bureau of Standards. 
Commerce. 


The laboratories awarded initial 
accreditations are: 
Dosimetry: 
Arizona State University, Tempe, AZ, G. 
William Klinger, 602-965-1065 
Gulf Nuclear, Webster, TX, Joseph A. 
Pryber, 713-338-2652 
The laboratory whose accreditation 
was renewed is: 
Concrete: Gifford Hill, De Soto, TX, 
Stuart Pryor, 214-651-0066. 
The laboratory whose accreditation 
was suspended is: 
Insulation: Butler Manufacturing, 
Grandview, MO. 
The laboratories whose accreditations 
were terminated are: 
Insulation: Owens Corning Fiberglas, 
Barrington, NJ. 
Concrete: 
Contractors Supply Corporation, 
Wheeling, WV. 
Kelso Industries, Galveston, TX. 
Construction Technology, Skokie, IL. 
Acoustics: Owens Corning Fiberglas, 
Granville, OH. 
TIM—Insulation LAP 
CON—Concrete LAP 
CAR—Carpet LAP 
ACO—Acoustical Testing Services LAP 
STO—Stove LAP 
CPL—Commercial Products LAP (Paint, 
Paper, Mattresses) 


ACTION: Publication of NVLAP directory 
supplement. 


summary: The National Bureau of 
Standards (NBS) announces laboratory 
accreditation actions taken during the 
fourth quarter of 1986. 


FOR FURTHER INFORMATION CONTACT: 
Harvey W. Berger, Manager, Laboratory 
Accreditation, ADMIN A531, National 
Bureau of Standards, Gaithersburg, MD 
20899, (301) 975-4016. 


SUPPLEMENTARY INFORMATION: This 
supplement to the 1985-86 NVLAP 
Directory of Accredited Laboratories 
(NBSIR 86-3315) is published pursuant 
to § 7.6(b) of the National Voluntary 
Laboratory Accreditation Program 
(NVLAP) Procedures (15 CFR 7.6(b)). 

The following table summarizes 
NVLAP accreditation actions for the 
period October 1, 1986, through 
December 31, 1986. 


DOS—Dosimetry LAP 
SEA—Seals and Sealants LAP 
ECT—Electromagnetic Compatibility 
and Telecommunications 
Dated: January 21, 1987. 
Ernest Ambler, 
Director. 
[FR Doc. 87-3193 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-13-M 


National Oceanic and Atmospheric 
Administration 


North Pacific Fishery Management 
Council; Public Meetings and Hearing 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

The North Pacific Fishery 
Management Council's advisory bodies 
will convene working meetings, and the 
North Pacific Council will convene a 
public hearing during March, The public 
meetings and public hearing will be held 
at the Northwest and Alaska Fisheries 
Center, National Marine Fisheries 
Service, Room 2079, Building 4, 7600 
Sand Point Way, NE., Seattle, WA. 

Crab Management Committee—On 
March 3, 1987, at 9 a.m. and continuing 
on March 4, if necessary, will review 
progress of the plan team in drafting a 
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new king and tanner crab fishery 
management plan (FMP). 

Council—On March 4 at 1:30 p.m. will 
convene its annual public hearing on 
king and tanner crab management 
issues and State shellfish proposals for 
the 1987-88 fishery, if available. 

Plan Teams for the Gulf of Alaska 
and Bering Sea/Aleutian Islands 
Groundfish FMPs—On March 5 at 9 a.m. 
and continuing on March 6, will jointly 
begin analyzing and developing 
amendment proposals for groundfish for 
the 1987 amendment cycle. The Council 
will review the proposals at the 
Council's March 18-20, 1987, meeting in 
Anchorage and, at that time, will 
determine which proposals will be sent 
for public review and further 
development. For more information 
contact Steve Davis, North Pacific 
Fishery Management Council, P.O. Box 
103136, Anchorage, AK; telephone: (907) 
274-4563. 


Dated: February 5, 1987. 
Richard B. Roe, 
Director, Office of Fisheries Management, 
National Marine Fisheries Service. 
[FR Doc. 87-3189 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-22-M 


Listing Endangered and Threatened 
Action on a Petition To List 
the Chinese River Dolphin 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice of Determination on 
Petition and Request for Information. 


summary: NMFS has received a petition 
to add the Chinese river dolphin 
(Lipotes vexillfer) to the U.S. List of 
Endangered and Threatened Wildlife. In 
accordance with section 4 of the 
Endangered Species Act of 1973 (ESA), 
the Assistant Administrator for 
Fisheries has determined that the 
petition presents substantial scientific 
information indicating that the action 
may be warranted. As required by the 
ESA, the Service will review the status 
of the Chinese river dolphin to 
determine if the petitioned action is 
warranted. To ensure that the review is 
comprehensive, the Service is soliciting 
information and data concerning the 
status of this species. 


DATE: Comments and information 
should be received by 60 days after 
notice is published. 


appress: Assistant Administrator for 
Fisheries, Nationa Oceanic and 
Atmospheric Administration, National 
Marine Fisheries Service, Washington, 
DC 20235. 





Federal Register / Vol. 52, No. 31 / Tuesday, February 17, 1987 / Notices 


FOR FURTHER INFORMATION CONTACT: 
Margaret Lorenz, Office of Protected 
Species and Habitat Conservation, 
National Marine Fisheries Service, U.S. 
Department of Commerce, Washington, 
DC 20235 (202/673-5348). 
SUPPLEMENTARY INFORMATION: 


Background 

Section 4 of the ESA and 50 CFR Part 
424 contain provisions allowing 
interested persons to petition the 
Secretary of the Interior or the Secretary 
of Commerce to add or remove a species 
from the List of Endangered and 
Threatened Wildlife. Within 90 days 
after receiving a petition, the Secretary 
must determine whether the petition 
presents substantial scientific or 
commercial information indicating that 
the petitioned action may be warranted. 
If a petition is substantial, a status 
review is conducted to determine 
whether the species should be listed. 

A species is determined to be 
endangered or threatened for any of the 
following reasons: (1) Present or 
threatened destruction, modification, or 
curtailment of its habitat or range; (2) 
overutilization for commercial, 
recreational, scientific, or educational 
purposes; (3) disease or predation; (4) 
inadequacy of existing regulatory 
mechanisms; or (5) other natural or 
manmade factors affecting its continued 
existence. Determinations concerning 
decisions on listings are made solely on 
the best scientific and commercial data 
available after a status review of the 
species is conducted and after taking 
into account any efforts being made by 
any State, or foreign nation, or its 
subdivision, to protect the species. 


Petition Received 


On December 3, 1986, NMFS received 
a petition from the Center for 
Environmental Education to list the 
Chinese river dolphin (Lipotes vexillfer) 
as an endangered species. According to 
the petition, this river dolphin is found 
primarily in the lower and middle 
sections of the Chang Jiang (Yangzte) 
River in the eastern, central region of 
mainland China. 

The Assistant Administrator for 
Fisheries has determined that the 
petition presented substantial scientific 
information and is conducting a review 
of the status of the Chinese river dolphin 
to determine if the petitioned action is 
warranted. 


Biological Information Solicited 


To ensure that the review is complete 
and is based on the best available 
scientific and commercial data, NMFS is 
soliciting information and comments 
concerning the status of the Chinese 


River dolphin from any interested 
person. We request that data, 
information, and comments be 
accompanied by (1) supporting 
documentation such as maps, 
bibliographic reference, or reprints of 
pertinent publications and (2) the 
person’s name, address, and any 
association, institution, or business that 
the person represents. 


Dated: February 5, 1987. 
William E. Evans, 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 
[FR Doc. 87-3190 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-22-M 


Sea Grant Review Panel Meeting 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA). 
ACTION: Notice of Open Meeting. 


SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the Sea Grant 
Review Panel. The meeting has several 
purposes. Panel members will hear and 
discuss results of their subcommittee 
studies on the role and responsibility of 
the Panel, site visits, priority objectives, 
programs and priorities for selected Sea 
Grant subjects, and planning for Panel 
activities for the coming year. Panel 
members will also hear from the Council 
of Sea Grant Directors, Sea Grant 
Association, on the reauthorization 
process, from the National Association 
of State Universities and Land Grant 
Colleges’ (NASULGC) staff on activities 
of the Marine Division. 

DATE: The announced meeting is 
scheduled for two days, March 2 and 3, 
1987, as follows: March 2, 1987, 8:30 a.m. 
to 3:30 p.m.; and March 3, 1987, 8:30 a.m. 
to 3:00 p.m. 

ADDRESS: The meetings will be held at: 
NASULGC Conference Room, One 
Dupont Circle, NW., Washington, DC 
20036. 

FOR FURTHER INFORMATION CONTACT: 
Dr. David B. Duane, National Sea Grant 
College Program, R/SE1, 6010 Executive 
Boulevard, Rockville, Maryland 20852 
(301) 443-8894. 

SUPPLEMENTARY INFORMATION: The 
Panel, which consists of balanced 
representation from academia, industry, 
state government, and citizens groups, 
was established in 1976 by section 209 
of the Sea Grant Improvement Act (Pub. 
L. 94-461, 33 U.S.C. 1128) and advises 
the Secretary of Commerce, 
Administrator of NOAA, and the 
Director of the National Sea Grant 
College Program with respect to 
operations under the act, and such other 
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matters as the Secretary refers to the 
Panel for review and advice. 
The agenda for the meeting is: 


Monday, March 2, 1987 


8:30—11:45 a.m.— 

A. Reports of the National Office: 
office activities, reviews of 
estuarine program, fisheries 
program, and biotechnology 
program. 

1:00 to 3:30 p.m.— 

B. Presentation of subcommittee 
reports. 

3:30 to 5:30 p.m.— 

Adjournment to meet with Council of 
Sea Grant Directors. 


Tuesday, March 3, 1987 


8:30-11:30 a.m.— 
C. Discussion of subcommittee 
reports. 
1:00-3:00 p.m.— 
D. Planning for future activities and 
next meeting. 
The meeting will be open to the 
public. 


Dated: February 6, 1987. 
Joseph O. Fletcher, 
Assistant Administrator, Oceanic and 
Atmospheric Research. 
[FR Doc. 87-3198 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-12-M 


National Technical Information 
Service 


Government-Owned Inventions; 
Availability for Licensing 


The inventions listed below are 
owned by agencies of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of federally 
funded research and development. 
Foreign patents are filed on selected 
inventions to extend market coverage 
for U.S. companies and may also be 
available for licensing 

Technical and licensing information 
on specific inventions may be obtained 
by writing to: Office of Federal Patent 
Licensing, U.S. Department of 
Commerce, P.O. Box 1423, Springfield, 
Virginia 22151. 

Please cite the number and title of 
inventions of interest. 

Douglas J. Campion, 

Patent Licensing Specialist, Office of Federal 
Patent Licensing, National Technical 
Information Service, U.S. Department of 
Commerce 


Department of Agriculture 
SN 6-646,730 (4,629,079) 





Improved Transport Carriage 
SN 6-638,815 (4,605,640) 
Oil-Absorbent Cellulosic Derivatives 
SN 6-775,949 
Method and Apparatus for the 
Treatment of Ruminant Forage 
Material or Soil 
SN 6-789,212 (4,629,470) 
Process for Dyeing Smooth-Dry 
Cellulosic Fabric 
SN 6-905,208 
Process for Producing Smooth-Dry 
Fabric with Durable Softness and 
Dyeability Properties 
SN 6-905,209 
Enhancing Anthelmintic Uptake in 
Nematodes by Phagostimulants 
SN 6-916,346 
Instant Flan-type Pudding Using 
Cereal Flour 


Department of Commerce 


SN 6-680,114 (4,633,256) 
Method and Apparatus for Four-Beam 
Radar 
SN 6-909,433 
Electrodeposition of Chromium from a 
Trivalent Electrolyte 
SN 6-929,467 
Method and Apparatus for Forming 
Mechanically Adjustable Break 
Junctions for Establishing an 
Electron Tunneling Current 


Department of Health and Human 
Services 
SN 6-619,325 (4,622,291) 

Method and Device for Quantitative 
Endpoint Determination in 
Microfluorophotometry 

SN 6-895,942 

A Recombinant DNA Clone 
Containing A Genomic Fragment of 
PfHRP-II ‘Gene from Plasmodium 


Prokaryotic Expression in Eukaryotic 
Cells 


Department of Interior 


SN .6-702,201 (4,627,899) 

Electrolytic Cell and.Methods 
Combining Electrowinning and 
Electrochemical Reactions 
Employing.a. Membrane or 
Diaphragm 

Department of the Air Force 
SN 6-501,945 [4,611-915) 

Absolute.Distance Sensor 
SN 6-538,872 (4,611,208) 

Means for Aligning Elevation Beam 
Pattern Along an Isodop in 

Aperture Mapping Radar 
SN 6-610;142 (4,614,429) 

Atmospheric Contrast Transmitance 

Monitor 
SN 6-616,454 (4/614,466) 
Damaged Radar Randome Repair 


Device 
SN 6-620,211 (4,611,124) 
Fly's Eye Sensor Nonlinear Signal 


Processing 
SN 6-622,614 (4,611,210) 

Turnaround Control for Mechanically 

Scanned Radar Antennas 
SN 6-624,568 (4,613,862) 

Adaptive Mutual Interference 

Suppression Method 
SN 6-627,699 (4,614,919) 

Magnetostatic Wave Frequency 

Analyzer Apparatus 
SN 6-637,238 '(4,604;938) 
Arresting and Recovery System for 
Test Missiles 
SN 6-640,636 (4,609,169) 
Propellant Tank Resupply System 
SN 6-659,484 (4,611,816) 
Cargo Handling System 
SN 6-664,197 (4,610,019) 

Energizing Arrangement for Charge 

Coupled Device Control Electrodes 
SN 6-667,194 (4,610,499) 

Diffraction Diffusion Screen with 
Holographically Suppressed Zero- 
Order Beam 

SN 6-672,237 (4,614,220) 
Method for Continuously Casting Thin 
Sheet 
SN 6-704,598 (4,612,687) 
Harness Fasteners 
SN-:6-705,060 (4,609,843) 

Temperature Compensated Berlinite 

for Surface Acoustic Wave Devices 
SN 6-720,937 (4,612,733) 

Very High Speed Lap with Positive 

Lift Effect 
SN 6-743,853 (4,612,533) 

Harmonic Distortion Reduction 

Technique for Data Acquisition 
SN 6-758,929 (4,612,066) 

Method for Refining Microstructures 

of Titanium Alloy Castings 
SN 6-767,446 (4,614,921) 

Low Pass Il Section Digital Phase 

Shifter Apparatus 
SN 6-834,092 

Binary Phase-Only Optical 
Correlation System and Method of 
Fabrication Thereof 

SN 6-861,465 

Planar Three-Dimensional 

Constrained Lens for Wide-Angle 


Scanning 
SN 6-876,585 
Controllable Ejection Seat Catapult 
SN 6-880,219 
High Voltage Insulators for Long, 
Linear Switches 
SN 6-888,608 
Missile Azimuth Alignment System 
SN 6-889,650. 
Gontainer Latch 
SN 6-893,831 
Self-Generated Converter Filter 
SN 6-896,042 
Multiconcentric Coaxial Cable Pulse 
Forming Device 
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SN 6-900;055 
Method of Bonding Protective Covers 
Onto Solar Cells 
SN 6-905,596 
SetenichSatentinns Module and 
Method 
SN 6-907,345 
Alignment Reference Device 
SN 6-908,853 
Chemical Inhibitor for Solid 
Propellants 
SN 6-914,410 
Flow Through Device for 
Determination of the Penetration 
Rate of Chemicals Across Biological 
Membranes in Vitro 
SN 6-916,965 
Multiple Yarn Insertion Device 


Department of the Army 
SN 6-880,476 
Method and Composition for Inducing 
Low Levels of Methemoglobinemia 
for Protection Against Cyanide 
Poisoning 
SN 6-884,691 
Method for Detecting, Separating, or 
ing Inositol and 
Phosphatidylinositol Through 
Binding to Concanavalin A 
SN 6-900;063 
Isocyanates from Oxaly] Chloride and 
Amines 
SN 6-911;689 
Phospholipid Compositions and Their 
Effective Use as Anti-Tumor Agents 
SN 6-920,650 
A Facile, High Yield Synthesis of 2, 3- 
Diphenyl-1,3-Butadiene. 
[FR Doc. 87-3206 Filed 2-13-87; 8:45 am] 
BILLING CODE 3510-04-M 


COMMODITY FUTURES TRADING 
COMMISSION 


Evening Session at the Chicago Board 
of Trade 


AGENCY: Commodity Futures Trading 
Commission. 
ACTION: Request for comment. 


SUMMARY: The Commodity Futures 
Trading Commission (“Commission”) is 
seeking comments.on rule amendments 


Exchange ‘Act {“Act") that would 
authorize an evening trading session at 
the Exchange. Specifically, the 
amendments would establish an 
additional session from 5:00 p.m. to 9:00 
p.m. (Chicago time), Sunday through 
Thursday, in the contracts: 


U.S. Treasury Bond ("T-Bond”") futures, 
options on T-Bond futures, Long-Term 
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U.S. Treasury Note (“T-Note”) futures, 
and options on T-Note futures. The 
Commission believes that publication of 
the proposal will assist the Commission 
in considering the views of interested 
persons and is consistent with the 
purposes of the Act. Copies of the 
proposed rule amendments and 
accompanying correspondence are 
available from the Secretary of the 
Commission at the address and 
telephone number set forth below. 
DATE: Comments must be submitted by 
March 13, 1987. 

ADDRESS: Written comments must be 
submitted to and copies of the proposal 
may be obtained from: Commodity 
Futures Trading Commission, 2033 K 
Street, NW., Washington, DC 20581 
(Attention: Jean A. Webb, Secretary) 
Telephone: (202) 254-6314. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth M. Rosenzweig, Associate 
Director, or John C. Lawton, Special 
Counsel, Division of Trading and 
Markets, Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, DC 20581. Telephone: (202) 
254-8955. 

SUPPLEMENTARY INFORMATION: The CBT 
has submitted rule amendments which 
would provide for an evening trading 
session from 5:00 p.m. to 9:00 p.m. 
(Chicago time), Sunday through 
Thursday, in T-Bond futures, options on 
T-Bond futures, T-Note futures, and 
options on T-Note futures. Under the 
proposal, the evening session would be 
deemed tc be the first part of the trading 
day—i.e., the evening session and the 
subsequent calendar day’s regular 
session would be deemed to be parts of 
a single trading day. Highlights of the 
proposal are outlined below. Certain 
additional matters are addressed in 
correspondence between the 
Commission staff and the exchange that 
is available from the Office of the 
Secretariat. 

Under the proposal, additional time 
brackets would be created to 
accommodate the evening session. Daily 
price limits would be calculated on the 
basis of settlement prices established 
following the regular session and would 
apply to the entire trading day (evening 
session plus the ensuing regular 
session). Similarly, open interest would 
be calculated at the end of the regular 
session. Volume, however, would be 
calculated twice during the trading day, 
at the end of each session. 

The Exchange does not foresee any 
problems being created by the evening 
session with respect to the 
Commission's large trader reporting 
requirements applicable to the Exchange 
and to futures commission merchants 


and members of the Exchange. Further, 
the Exchange does not expect to make 
any modifications to current procedures 
for delivery, or option exercise and 
assignment. 

The Exchange anticipates that net 
capital and segregation requirements 
would continue to be computed at the 
end of each trading day at 2:00 p.m. 
Margin requirements would be based on 
a net calculation of positions created 
during the calendar day’s regular 
session coupled with those created 
during the subsequent evening session. 
Thus, margin would continue to be 
collected each morning. The Exchange 
contemplates that trades will be 
continuously matched during the 
evening session through a continuous 
submission of trades to the clearing 
house. 

The Commission believes that 
publication of the proposal will assist 
the Commission in considering the 
views of interested persons and is 
consistent with the purposes of the Act. 
Any person interested in submitting 
written data, views, or arguments on the 
CBT proposal should send such 
comments to Jean A. Webb, Secretary, 
Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, DC 20581. 

Issued in Washington, DC on February 12, 
1987, by the Commission. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 87-3345 Filed 2-13-87; 8:45 am] 
BILLING CODE 6351-01-M 


DEPARTMENT OF DEFENSE 
Department of the Army 


Army Science Board; Closed Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 

Name of the Committee: Army 
Science Board (ASB). 

Dates of Meeting: Thurs. and Fri., 4-5 
March 1987. 

Times of Meeting: 0900-1630 hours 
each day. 

Place: The Pentagon, Washington, DC. 

Agenda: The Army Science Board Ad 
Hoc Subgroup for Army Analysis will 
meet for discussions with the Army 
leadership. This meeting will be closed 
to the public in accordance with section 
552b(c) of Title 5, U.S.C., specifically 
subparagraph (1) thereof, and Title 5, 
U.S.C., Appendix 1, subsection 10(d). 
The classified and nonclassified matters 
to be discussed are so inextricably 
intertwined so as to preclude opening 
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any portion of the meeting. The ASB 
Administrative Officer, Sally Warner, 
may be contacted for further 
information at (202) 695-3039 or 695- 
7046. 


Sally A. Warner, 

Administrative Officer, Army Science Board. 
[FR Doc. 87-3205 Filed 2-13-87; 8:45 am] 
BILLING CODE 3710-06-M 


Department of the Navy 


Naval Research Advisory Committee; 
Closed Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. app.), notice is hereby given that 
the Naval Research Advisory 
Committee Panel on Integrated Avionics 
for Advanced Aircraft and Aircraft 
Retrofit will meet on March 4-6, 1987. 
The meeting will be held at the U. S. 
Naval Station, Long Beach, California. 
The meeting will commence at 7:30 a.m. 
and terminate at 5:00 p.m. on March 4; 
and commence at 8:00 a.m. and 
terminate at 5:00 p.m. on March 5 and 6, 
1987. All sessions of the meeting will be 
closed to the public. 

The purpose of the meeting is to 
define what is meant by integrated 
avionics, what new aircraft and avionics 
suites should be addressed, assess 
common service requirements, and 
determine if the magnitude of the 
problem necessitates the establishment 
of a separate joint program office. The 
agenda will include technical briefings 
and discussions addressing integrated 
avionics technologies of industry. These 
briefings and discussions will contain 
classified information that is specifically 
authorized under criteria established by 
Executive order to be kept secret in the 
interest of national defense and is in 
fact properly classified pursuant to such 
Executive order. The classified and 
nonclassified matters to be discussed 
are so inextricably intertwined as to 
preclude opening any portion of the 
meeting. Accordingly, the Secretary of 
the Navy has determined in writing that 
the public interest requires that all 
sessions of the meeting be closed to the 
public because they will be concerned 
with matters listed in section 552b(c)(1) 
of Title 5, United States Code. 

For further information concerning 
this meeting contact: Commander T. C. 
Fritz, U. S. Navy, Office of Naval 
Research (Code 100N), 800 North Quincy 
Street, Arlington, VA 22217-5000. 
Telephone number (202) 696-4870. 





Dated: February 10, 1987. 
Harold L. Stoller, Jr., 
Commander, JAGC, U.S. Navy,.Federal 
Register Liaison Officer. 
[FR Doc. 87-3195 Filed 2-13-87; 8:45 am] 
BILLING CODE 3810-AE-M 


DEPARTMENT OF EDUCATION 
Vocational Education National Council; 
Meeting 


AGENCY: National Council:on Vocational 
Education, Department of Education. 
Action: ‘Notice of public meeting of the 
Council. 


SUMMARY: This notice sets forth the 


proposed agenda of.a forthcoming 
meeting of the National Council on 
Vocational Education, Project Catalyst 
Task Force. It also.describes the 
functions of the Council. Notice of this 
meeting is required under section 10- 
(a)(2) of the Federal Advisory 
Committee Act, and is intended to-notify 
the general public ofits opportunity to 
attend. 

DATE: March’9, ‘1987. 

ADDRESS: 2000 L Street, NW., Suite’580, 
Washington, DC. 

SUPPLEMENTARY INFORMATION: The 
National Council on Vocational 
Education is established under ‘Sec. 431 
of the ‘Carl D. Perkins Vocational 
Education Act (20U.5.C. 2431). The 
Council advises ‘the President, Congress, 
and the Secretary of Education on: 

(A) Effectiveness of the act in 
providing students with skills that meet 
needs of employers; 

(B) Strategies for increasing 
cooperation between business and 
vocational education for training for 
new technologies; 

(C) Practical approaches for retraining 
adult workers; 

(D) Effective ways of providing access 
to information regarding market demand 
for skills; 

(E) Vocational education needs of the 
handicapped and their level of 
participation in vocational programs; 

(F) Implementation of the Jobs 
Training Partnership Act, and policies 
needed to builda coordinated capacity 
to train America's work force. 

Agenda: The purpose of the meeting 
will be to-consider proposals.and 
develop possible strategies for the 
Council to implement. 

Records are kept-of the Council's 
proceedings, and are available for 
public inspection at the office of the 
National Council.on Vocational 
Education from:8:30.am to 4:30 pm.at 
2000 L Street, NW., Suite 580, 
Washington, DC, 20036. 


For further information contact: Joyce 
L. Winterton at above address. 
Telephone (202).634-6110. 

Signed at Washington, DC on February 9, 
1987. 

Dated: February 9, 1987. 

Joyce L. Winterton, 
Executive Director. 


2000 L Street, NW., Suite 580 Washington, DC_ 


10:00 a.m.-5:00 p.m. 


Agenda 

The purpose of the ‘meeting will be to 
consider proposals and develop possible 
strategies for the Council to implement. 


Meeting Attendees 


J. Fernando Niebla, ‘Chairman 
National ‘Council‘on Vocational 
Education 
Michael Farley, Vice Chairman 
National Council ‘on Vocational 
Education 
Ray Shamie, Chairman 
Project ‘Catalyst Task Force 
Mary Pyle 
Council Member 
William Hayes 
Council Member 
Arthur Vadnais 
Council Member 
Pier Gherini, Jr. 
Council Member 
Joyce Winterton 
Executive Director 
[FR Doc. 87-3207 Filed 2-13-87; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket'No. TA87-1-1-002] 


Alabama Tennessee Natural Gas Co.; 
Proposed PGA Rate Adjustment 


February 11, 1987. 

Take notice that on February 6, 1987, 
Alabama-Tennessee Natural Gas 
Company (Alabama-Tennessee), Post 
Office Box 918, Florence, Alabama, 
35631, tendered for filing as part of its 
FERC Gas Tariff, Original Volume No. 1, 
the following tariff sheet: 


Substitute Twelfth Revised Sheet No. 4 


This tariff sheet is proposed to 
become effective January 1, 1987. 
Alabama-Tennessee states that the 
purpose of this filing is to reflect.a 
reduction in rates filed by Tennessee 
Gas Pipeline Company in accordance 
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with the Commission's Order of 
December:29, 1986. 

The tariff sheet submitted herewith 
provides for the following rates: 


CONIC ss sissies ccetietineccictinenciniictconis 


Alabama-Tennessee states that copies 
of the ‘tariff filing have been mailed to 
all of its jurisdictional customers and 
affected State Regulatory Commissions. 

Any person desiring to be heard. cr to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, ‘825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 214 
and 211 of the Commission's Rules of 
Practice and Procedures (18 CRFR 
965.214, 385.211). All such motions or 
protests should.be filed on.or before 
February 18, 1987. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not: serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file.a motion to intervene. Copies 
of this filing are on file with the 
Commission.and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-3236 Filed 2-13-87; 6:45 am] 
BILLING CODE 6717-01-M 


[Docket 'No. GP87-11-000) 


ANR Pipeline Co. v.Conocoinc.; . 
Compiaint To Reopen and Vacate Final 
Weil Category Determination 


February 9, 1987. 

Take notice that on December 2, 1986, 
ANR Pipeline Company (ANR) filed 
with the Commission pursuant to 
§ 385.206 of the Commission’s 
regulations a complaint against Conoco 
Inc. (Conoco) requesting the 
Commission to reopen and vacate final 
well category determinations under 
section 102 of the Natural Gas Policy 
Act.of 1978 (NGPA) for Conoco's G-6 
and G-8 wells, located in South Marsh 
Island Block 108, offshore Louisiana. 
Alternatively, ANR requests that 
Conoco not be permitted to collect.a 
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section 102 rate for gas from these wells 
prospectively from the date Conoco 
knew, or should have known, that 
information provided to the 
jurisdictional agency, in this case the 


Mineral Management Service {MMS} 
was inaccurate. Affirmative well 
determinations were rendered by MMS 
on May 1, 1979 and the determinations 
became final on June 28, 1979 pursuant 
to § 275.202{a) of the Commission's 
regulations. 

In its complaint, ANR states that on 
June 24, 1985, Conoco filed a petition to 
reopen and vacate the final well 
determinations for the G-6 and G-8 
wells based on data that showed the 
wells did not qualify under section 102 
of the NGPA, but that on June 24, 1986, 
Conoco filed a notice of withdrawal of 
the petition to reopen. ANR asserts that 
Conoco by such action is seeking to 
position itself to recover monies it 
previously refunded to ANR and to 
increase its future collections from ANR. 
ANR claims that Conoco filed its 
withdrawal of the petition to reopen not 
because the facts set forth in the petition 
are incorrect, but rather because a 
recent Commission declaratory order in 
Mobil Oil Exploration Producing 
Southeast inc., et al., 34 FERC { 60,211 
(1986), led Conoco to conclude that the 
subject well determinations need not be 
reopened. In addition, ANR alleges that 
in 1979 Conoco had available certain 
geological and bottom hole pressure 
data demonstrating that the subject 
wells did not properly qualify under 
section 102. ANR argues that since this 
data was available to Conoco before or 
shortly after the subject determinations 
became final, this case is distinguished 
from the Mobil case relied upon by 
Conoco as the basis for withdrawing its 
petition to reopen. 


Any person desiring to be heard or to 
protest this complaint should file an 
answer in accordance with Rules 213 of 
the Commission's rules of practice and 
procedure. All answers should be 
submitted to the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, not later than 30 days following 
publication of this notice in the Federal 
Register. Copies of ANR’s complaint are 
on file with the Commission and 
available for public inspection. 


Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-3230 Filed 2-13-87; 8:45 am] 
BILLING CODE 6717-01-™ 


[Docket Nos. QF87-226-000, et al.] 


Encogen One Partners, Ltd., et al.; 
Small Power Production and 
Cogeneration Facilities; Qualifying 
Status; Certificate Applications, etc.; 
February 11, 1987. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Take notice that the following filings 
have been made with the Commission. 


1. Encogen One Partners, Ltd. 
[Docket No. QF87—226-000] 

On January 20, 1987, Encogen One 
Partners, Ltd. (Applicant), of 10375 
Richmond Avenue, 18th Floor, Houston, 
Texas 77042, submitted for filing an 
application for certification of a facility 
as a qualifying cogeneration facility 
pursuant to § 292.207 of the 
Commission’s regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The t le cogeneration 
facility will be located at 13200 Floyd 
Road, Dallas, Texas, within the Dallas 
Expressway electronics plant of Texas 
Instruments Incorporated. The facility 
will consist of two combustion turbine 
generators, two heat recovery s'eam 
generators, and one extraction/ 
condensing turbine gnerator. Thermal 
energy recovered from the facility will 
be used in the electronics plant for hot 
water heating and absorption chiller 
systems. The primary energy source will 
be natural gas. The maximum net 
electric power production capacity of 
the facility will be 230 MW. Installation 
of the facility is scheduled to begin in 
the third quarter of 1987. 


2. Ogden Martin Systems of Hudson, 
Inc. 
[Docket No. QF87-226-000] 

On January 29, 1987, Ogden Martin 
Systems of Hudson, Inc. {Applicant}, of 
140 East Ridgewood Avenue, P.O. Box 
917, Paramus, New Jersey 07653, 
submitted for filing an application for 
certification of a facility as a qualifying 
small power production facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The small power production facility 
will be located in Kearney, New Jersey. 
The facility consists of two (2) mass- 
burn steam generators and a single 
turbine-generator. The net electric 
power production capacity will be 37.5 
megawatts. The primary energy source 
will be biomass in the form of municipal 
solid waste. Natural gas will be used for 


flame stabilization, start-up and shut- 
down purposes, however, such fossil 
fuel uses will not exceed 25 percent of 
the total energy input of the facility 
during any calendar year period. 
Construction of the facility will begin 
January 1, 1988. 


3. Pensacola Christian School, Inc. 


[Docket No. QF87-226~-000] 


On January 20, 1987, Pensacola 
Christian School, Inc. {Applicant), of 
5415 Rawson Lane, Pensacola, Florida 
32503, submitted for filing an application 
for certification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located in Pensacola, 
Florida. The facility will consist of two 
(2) internal combustion engine 
generators, and two (2) heat recovery 
steam generators. Thermal energy 
recovered from the facility will be 
utilized by Pensacola Christian School 
for chilled water and hot water systems 
on campus. The electric power 
production capacity will be 
approximately 2.7 megawatts. The 
primary energy source will be natural 
gas. Installation of the facility is 
scheduled to begin in February 1987. 


4. Valley View Energy Corp. 
[Docket No. QF87-226-000} 

On January 20, 1987, Valley View 
Energy Corporation (Applicant), of 4100 
InterFirst One, Dallas, Texas 75202, 
submitted for filing an application for 
certification of a facility as a qualifying 
cogeneration facility pursuant to 
§ 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located in Moore County, 
Texas and will consist of two 
combustion turbine generators, two heat 
recovery steam generators equipped 
with two supplementary firing 
equipment and a steam turbine 
generator. Thermal energy recovered 
from the facility in the form of steam 
will be used by a meat packing plant for 
process purposes. The net electric power 
production capacity of the facility will 
be approximately 209 MW. The primary 
energy source will be natural gas. 
Construction of the facility will begin in 
1988. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protect said filing should file a motion 





to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-3234 Filed 2-13-87; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP86-137-004] 


Florida Gas Transmission Co.; 
Proposed Changes in FERC Gas Tariff 


February 10, 1987. 

Take notice that on February 3, 1987 
Florida Gas Transmission Company 
(FGT) tendered for filing the following 
tariff sheets to its FERC Gas Tariff to be 
effective January 1, 1987. 


Substitute 12th Revised Sheet No. 8 of 
First Revised Volume No. 1 and 
Substitute 35th Revised Sheet No. 128 of 
Original Volume No. 2 


On December 24, 1986, FGT filed with 
the Federal Energy Regulatory 
Commission (Commission) a Stiplulation 
and Agreement and related tariff sheets 
in Docket No. RP86-137-000 to become 
effective January 1, 1987 resolving all 
issues in that proceeding. By letter order 
issued on January 29, 1987, the 
Commission approved FGT’s settlement 
and related tariff sheets. Subsequent to 
the December 24, 1986 filing, FGT filed 
revised tariff sheets pursuant to § 15.10 
of its tariff in Docket No. TF87-3-34-000 
to reflect an increase in its cost of 
purchased gas. Such filing reflected the 
base tariff rates in FGT’s “Motion to 
Make Suspended Rates Effective” filed 
with the Commission on December 15, 
1986 in Docket No. RP86-137-000 since 
the settlement rates were not approved 
at that time. By order issued January 15, 
1987, the Commission accepted such 
tariff sheets effective January 1, 1987. 

The above-referenced tariff sheets 
reflect the settlement base tariff rates 
adjusted solely for the change in 
purchased gas cost previously approved 
by the Commission in Docket No. TF87- 
3-34-000 and made effective January 1, 


1987. The effect of this filing will result 
in a reduction of .817¢/therm for Rate 
Schedule G, .984¢/therm for Rate 
Schedule I and 10.16¢/Mcf for Rate 
Schedule T-3 as measured against the 
respective rates previously approved by 
the Commission in Docket No. TF87-3- 


Copies of this filing were served on 
FGT'’s jurisdictional customers and 
interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before February 18, 1987. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-3232 Filed 2-13-87; 8:45am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP87-38-000 and RP85-142- 
002) 


Louisiana-Nevada Transit Co.; Tariff 
Filings 


February 11, 1987. 

Take notice that on February 3, 1987, 
Louisiana-Nevada Transit Company 
(LNT) tendered for filing the following 
tariff sheets to its FERC Gas Tariff, 


Revised Volume No. 1: 


Thirteenth Revised Sheet No. 4 
Original Sheet No. 4A 
Original Sheet No. 6C 
Original Sheet No. 6D 
Original Sheet No. 6E 
Original Sheet No. 6F 
Original Sheet No. 6G 
Original Sheet No. 6H 
Original Sheet No. 23A 
Original Sheet No. 23B 
Original Sheet No. 23C 
Original Sheet No. 28D 
Original Sheet No. 23E 
Original Sheet No. 23F 
Original Sheet No. 23G 
Original Sheet No. 23H 
Original Sheet No. 231 
Original Sheet No. 23] 
Original Sheet No. 27E 
Original Sheet No. 27F 
Original Sheet No. 27G 
Original Sheet No. 27H 
Original Sheet No. 271 
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Original Sheet No. 27] 

Original Sheet No. 27K 
Original Sheet No. 27L 
Original Sheet No. 27M 
Original Sheet No. 27N 


Thirteenth Revised Sheet No. 4 is 
submitted in compliance with the 
Commission's letter order dated August 
22, 1985, in Docket No. RP85—142-000. 

LNT states that all other tariff sheets 
filed herein relate to transportation 
services sought to be performed in 
connection with an “Abbreviated 
Application for Blanket Certificate of 
Public Convenience and Necessity” for 
authorization to transport gas for others, 
under the terms and conditions of Order 
No. 436 series, which blanket certificate 
application was filed concurrently with 
the tariff filing that is the subject of this 
notice. The tariff sheets listed above, 
with the exception of Thirteenth Revised 
Sheet No. 4, include: (1) New Rate 
Schedules FTS-1 and ITS-—1 to establish 
firm and interruptible transportation 
rates for its proposed Order No. 436 
transportation; (2) tariff sheets 
establishing the rates for services under 
Rate Schedules FTS-1 and ITS—1; (3) 
Forms of Service Agreements for Rate 
Schedules FTS-1 and ITS-1; and (4) 
additions to its General Terms and 
Conditions setting out reasonable 
operating conditions for its proposed 
Order No. 436 service. 

On February 9, 1987, LNT filed 
corrected tariff sheets, Substitute 
Thirteenth Revised Sheet No. 4 and 
Substitute Original Sheet No. 4A, to its 
February 3, 1987 filing. LNT discovered 
that the February 3 filing should have 
reflected a 34 percent federal corporate 
tax rate instead of the 33 percent 
contained in that filing. The substitute 
tariff sheets result in a reduction of 0.84 
cents per Mcf in the base tariff rate in 
LNT’s Rate Schedules G—1, X-2, and T- 
1. The annual effect of this reduction is 
estimated to be $475.00 based upon the 
volume of gas sold to United Gas Pipe 
Line Company under Rate Schedule X-2 
during the 12 months ended November 
20, 1986. No gas is currently flowing 
under Red Schedules X-2 and T-1. 

LNT requests waiver of the 
Commission’s Rules and Regulations to 
the extent necessary for these tariff 
sheets to become effective March 5, 
1987. LNT has served copies of the 
February 3rd and 9th filings on its 
jurisdictional customers, interested 
State commissions and parties in Docket 
No. RP85-142. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 





Federal Register / Vol. 52, No. 31 / Tuesday, February 17, 1987 / Notices 


DC 20426, in accordance with Rules 214 
and 211 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before February 18, 1987. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 


of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-3231 Filed 2-13-87; 6:45 am] 
BILLING CODE 6717-01-m 


[Docket Nos. ER87-243-000 et al.) 


Electric Rate and Corporate 
Regulation Filings; Mid-Continent Area 
Power Pool et al. 


Take notice that the following filings 
have been made with the Commission: 


1. Mid-Continent Area Power Pool 


{Docket No. ER87-243-000] 
February 9, 1987. 

Take notice that on February 2, 1987, 
Mid-Continent Area Power Pool (MAPP) 
filed, on behalf of the parties listed 
therein to the MAPP Agreement, that 
Agreement consisting of the original 
agreement dated March 31, 1972, all 
supplemental agreements thereto and all 
schedule thereto currently in effect. 

The purpose of this filing is to 
supersede the current rate schedule 
designations for the individual parties 
listed therein with a single rate schedule 
designation for the MAPP Agreement to 
become effective March 30, 1987. No 
changes in terms, rates or facilities are 
proposed in this filing. 

Comment date: February 23, 1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. New England Power Co. 

[Docket Nos. ER86-687-002 and ER86-688- 
002) 

February 9, 1987. 

Take notice that on January 29, 1987, 
New Power Company (“NEP”) 
filed revised rates and cost of service 
reflecting the effect of the Tax Reform 
Act of 19286 on NEP’s 1987 test year cost 
of service. 

The filing is in compliance with 

{J) of the Commission's Order 
of October usd 1986 in the above- 


*“Comment date: eine 23, 1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. New England Power Co. 
[Docket No. ER86-688-003] 
February 9, 1987. 

Take notice that on January 29, 1987, 
New England Power Co. (“NEP”) filed 
an amended tariff page to the Service 
Agreement between NEP and The 
Narragansett, Electric Company 
(“Narragansett”) reflecting the effect of 
the Tax Reform Act of 1986 on the 
Intergrated Facilities Agreement 
between NEP and Narragansett. 

NEP states that the filing is in 
compliance with paragraph {J) of the 
Commission's order of October 31, 1986 
in the above-captioned proceeding. 

Comment date: February 23, 1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 

4. Orange and Rockland Utilities, Inc. 
[Docket No. ER87-72-002 and ER87-73-002] 
February 6, 1987. 

Take notice that on January 30, 1987, 
Orange and Rockland Utilities, Inc. 
(Orange and Rockland) tendered for 
filing its costs of service formulas to 
reflect the deletion of Account No. 407 
(Amortization of Property Losses), 
pursuant to the Commission's order of 
December 30, 1986, in Docket Nos. 
ER87-72-000 and ER87-73-000. 

Comment date: February 19, 1987, in 


accordance with Standard Paragraph E 
at the end of this notice. 


4. Southern California Edison Co. 
[Docket No. ER87~241-000] 
February 6, 1987. 


Take notice that on January 30, 1987, 
Southern California Edison Company 
(Edison) tendered for filing a Notice of 


Cancellation of Rate Schedule FERC No. 


168, Western System Coordinating 
Council Loop Flow Agreement 
(Agreement). 

The Agreement was to remain in 
effect for 12 full consecutive months 
from the effective date of September 1, 
1983, with an option to extend the 
Agreement for an additional 12-month 
period with the written agreement of 
each participant. The initial 12-month 
period expired on September 1, 1984, 
and the option for extension was not 
exercised, therefore, Edison respectfully 
requests waiver of prior notice 
requirements and asks the Commission 
to assign an effective date of September 
1, 1984, to the cancellation of rate 
Schedule FERC No. 168. 

Gomment date: February 19, 1967, in 
accordance with Standard Paragraph E 
at the end of ths notice. 


5. Virginia Electric and Power Co. 
[Docket No. ER87-242-000] 
February 9, 1987. 

Take notice that.on February 2, 1987, 
Virginia Electric and Power Company 
(the Company) filed.a Contract between 
the Department of Energy, Acting by 
and through the Southeastern Power 
Administration, and the Company and a 
Supplemental Agreement. The Contract 
would, in part, implement, the Final 
Power Marketing Policy, Kerr and 
Philpott System of Projects, 50 FR 30752 
(1985). The Company does not propose 
to change the rates. 

Copies of the executed Contract were 
served on the Southeastern Power 
Administration, the Virginia State 
Corporation Commission, the North 
Carolina Utilities Commission and each 
of the Company's wholesale customers. 

Comment date: February 23, 1987, in 
accordance with Standard Paragraph E 
at the end of this document. 


Standard Paragraph 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-3235 Filed 2-13-87; 8:45 am] 
BILLING CODE 6717-01-M 


(Docket No. SA87-12-000] 


Pickard Oli Co. and J.W. Kirk, inc.; 
Petition for Adjustment 


February 11, 1987. 

Take notice that on November 3, 1986, 
Pickard Oil Company and j.W. Kirk, Inc. 
{Pickard and Kirk) filed with the 
Commission a petition for adjustment 
pursuant to section 562(c) of the Natural 
Gas Policy Act of 1978 and Part 385 
(Subpart K) of the Commission's 
regulations. Pickard and Kirk seek 
waiver of their obligation under 
Commission Order Nos. 399, 399-A, and 





399-B requiring payment of Btu 
adjustment refunds by first sellers of 
natural gas. 

Pickard and Kirk state that a 
partnership was set up specifically for 
the purpose of handling the Utley #1 
well, Melrose-East field, Victory, Texas. 
According to Pickard and Kirk, the Utley 
#1 well was plugged and abandoned on 
August 13, 1982. At this time all assets 
were disposed of with only losses 
remaining in the company, and the 
partnership has been out of business 
since 1983. Furthermore, the partnership 
has filed for bankruptcy and Pickard 
and Kirk claim that payment of the 
refund obligation would represent a 
special hardship because they are 
unable to pay the refund obligation. 

The procedures applicable to the 
conduct of this waiver proceeding are 
found in Subpart K of the Commission’s 
rules of practice and procedure. Any 
person desiring to participate in this 
adjustment proceeding must file a 
motion to intervene in accordance with 
the provisions of Rules 214 and 1106 of 
the Commission’s rules of practice and 
procedure. All motions to intervene 
must be filed within 15 days after 
publication of this notice in the Federal 
Register. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 87-3237 Field 2-13-87; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP87-37-000] 


Tennessee Gas Pipeline Co., a Division 
of Tenneco Inc.; Tariff Filing 


February 10, 1987. 

Take notice that on February 4, 1987, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee) 
tendered for filing First Revised Sheet 
No. 108 to Second Revised Volume No. 1 
of its FERC Gas Tariff to be effective 
March 6, 1987. 

Tennessee states that this filing 
revises section 3.4 of Tennessee's Rate 
Schedule IT to provide that service 
thereunder is required to commence 
within sixty days after the later of (a) 
Shipper’s service commencement date 
established pursuant to section 3.1{c) of 
this Rate Schedule, or (b) the date on 
which Shipper executes the 
Transportation Contract, or (c) the date 
on which Shipper is notified that any 
facilities necessary to render the 
requested service are ready for service. 
The previous time limit provided by 
section 3.4 was fifteen days. Tennessee 
states that the fifteen day time limit has 
proved to be overly restrictive and can 


cause administrative hardship to 
Tennessee. 

Tennessee states that copies of the 
filing have been mailed to all of its 
customers and affected state regulatory 
commissions. Tennessee requests that 
the Commission grant any waivers of its 
regulations as it deems necessary to 
make this filing effective as proposed. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene ora protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 214 
and 211 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before February 18, 1987. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-3239 Filed 2-13-87; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. PR8&7-39-000] 


Williams Natural Gas Co.; Proposed 
Changes in FERC Gas Tariff 


February 11, 1987. 

Take notice that Williams Natural 
Gas Company (WNG), formerly 
Northwest Central Pipeline Corporation, 
on February 6, 1987,! tendered for filing 
as part of its FERC Gas Tariff, First 
Revised Volume No. 1, the following 
tariff sheets: 

Original Sheet No. 176 

Original Sheet No. 177 

Original Sheet No. 178 


The proposed effective date for these 
tariff sheets is March 9, 1987. 

WNG states that it is filing the above- 
listed tariff sheets in order to implement 
a direct billing mechanism for the 
recovery of: (1) Settlement Payments 
made by WNG to a first seller of natural 
gas under a contract for the first sale of 
natural gas, as defined by section (2)(21) 
of the Natural Gas Policy Act, as 
consideration for (a) settlement of take- 
or-pay claims asserted against the 
Company, under any supplier contract, 


1 Effective January 1, 1987, the Company changed 
its name from Northwest Central Pipeline 
Corporation to Williams Natural Gas Company. The 
Company filed on January 29, 1987 a petition in 
Docket Nos. G-141 et al. to effecutate such name 
change for all their existing Commission dockets. 
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when such payments, in the Company’s 
reasonable judgment, will provide an 
overall reduction in the cost of service 
impact which would otherwise result 
from paying the full amount of the 
asserted claims, (b) eliminating or 
amending the take-or-pay or similar 
minimum payment provisions of gas 
purchase contracts, or (c) reserving gas 
supplies in gas purchase contracts; and, 
(2) similar payments made by the 
Company's pipeline suppliers and 
permitted to be billed directly to the 
Company by rule or order of the 
Commission, both categories of which 
are defined as Settlement Payments. 

WNG, states that it proposes to 
establish and maintain separate sub- 
accounts with Account 191 for each of 
the Company's sales customers or 
former customers served pursuant to the 
Company’s GS, SGS, P, VM and KPL 
Rate Schedules. Each customer’s 
allocated portion of Settlement 
Payments made by the Company will be 
debited to such appropriate sub-account 
in the month payment is actually made 
by the Company. Each customer's 
allocated share of Settlement Payments 
will be determined based on the ratio of 
each customer's contract demand for the 
period to which the Settlement 
Payments relate (Settlement Period) to 
the total of all customer's contract 
demands for such period. 

WNG states that it will file 
concurrently with each regular semi- 
annual PGA filing a tariff sheet setting 
forth the monthly amount to be billed 
each sales customer for the six-month 
period beginning with the effective date 
of each PGA Adjustment Date. The 
monthly amount to be billed will be 
calculated by dividing the balance of the 
applicable Account 191 sub-account as 
of three months prior to the effective 
date by six. Each customer shall have 
the right to pay its allocated share of 
Settlement Payments in a lump sum 
rather than six monthly installments. 
Amounts collected from customers will 
be credited to the appropriate sub- 
accounts monthly and carrying charges 
will be computed on the balance in each 
sub-account in accordance with the 
Commission's Regulations. 

WNG states that copies of the filing 
were served on its jurisdictional 
customers and interested parties and 
state commissions. 

Any persons desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
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motions or protests should be filed on or 
before February 19, 1987. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-3233 Filed 2-13-87; 8:45 am] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[PP 7G3480/T536; FRL-3156-4] 


Monoammonium 2-Amino-4- 
(Hydroxymethyiphosphinyl) 

Butanoate; Establishment of 
Temporary Tolerance 


AGENCY: Environmental Protection 


Agency (EPA). 


ACTION: Notice. 


SUMMARY: EPA has established a 
temporary tolerance for the combined 
residues of monoammonium 2-amino-4- 
(hydroxymethylphosphiny]) butanoate 
and its metabolite in or on the raw 
agricultural commodity soybean seed. 
This temporary tolerance was requested 
by Ciba-Geigy Corp. 

DATE: This temporary tolerance expires 

February 15, 1988. 

er cee INFORMATION CONTACT: By 

mall: 

Richard Mountfort, Product Manager 
(PM) 23, Registration Division (TS- 
767C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 

Office location and telephone number: 
Rm. 237, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA, (703-557- 
1830). 

SUPPLEMENTARY INFORMATION: Ciba- 

Geigy Corporation, P.O. Box 18300, 

Greensboro, NC 27419, has requested in 

pesticide petition PP 7G3480 the 

establishment of a temporary tolerance 
for the combined residues of 
monoammonium 2-amino-4- 

(hydroxymethylphosphinyl) butanoate 

and its metabolite of 3- 

methylphosphinicopropionic acid in or 

on the raw agricultural commodity 
soybean seed at 0.05 part per million 

(ppm). 

This temporary tolerance will permit 
the marketing of the above raw 
agricultural commodity when treated in 
accordance with the provisions of 


experimental use permit 100-EUP-88, 
which is being issued under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended (Pub. L. 95-396, 
92 Stat. 819; 7 U.S.C. 136). 

The scientific data reported and other 
relevant material were evaluated, and it 
was determined that establishment of 
the temporary tolerance will protect the 
public health. Therefore, the temporary 
tolerance has been established on the 
condition that the pesticide be used in 
accordance with the experimental use 
permit and with the following 
provisions: 

1. The total amount of the active 
ingredient to be used must not exceed 
the quantity authorized by the 
experimental use permit. 

2. Ciba-Geigy Corp. must immediately 
notify the EPA of any findings from the 
experimental use that have a bearing on 
safety. The company must also keep 
records of production, distribution, and 
performance and on request make the 
records available to any authorized 
officer or employee of the EPA or the 
Food and Drug Administration. 

This tolerance expires February 15, 
1988. Residues not in excess of this 
amount remaining in or on the raw 
agricultural commodity after this 
expiration date will not be considered 
actionable if the pesticide is legally 
applied during the term of, and in 
accordance with, the provisions of the 
experimental use permit and temporary 
tolerance. This tolerance may be 
revoked if the experimental use permit 
is revoked or if any experience with or 
scientific data on this pesticide indicate 
that such revocation is necessary to 
protect the public health. 

The Office of Management and Budget 
has exempted this notice from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 610-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 

Authority: 21 U.S.C. 346a(j). 

Dated: February 4, 1987. 

Edwin F. Tinsworth, 

Director, Registration Division, Office of 
Pesticide Programs. 

[FR Doc. 87-3108 Filed 2-17-87; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. Chapter 35). 

Type: Extension of 3067-0021. 

Title: NFIP Claims Program. 

Abstract: The forms are necessary for 
the continued proper performance of 
FEMA's functions related to identifying 
policyholder for flood damages to their 
properties. 

Type of respondents: Individuals or 
households, State or local governments, 
farms, businesses or other for-profit, 
Federal agencies or employees, non- 
profit institutions, small businesses or 
organizations. 

Number of respondents: 39,474. 

Burden hours: 150,000. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Shiley, (202) 646-2624, 500 
C Street, SW., Washington, DC 20472. 

Comments should be directed to 
Francine Picoult, (202) 395-7231, Office 
of Management and Budget, 3235 NEOB, 
Washington, DC 20503 within two 
weeks of this notice. 

Wesley C. Moore, 

Director, Office of Administrative Support. 
[FR Doc. 87-3196 Filed 2-13-87; 8:45 am] 
BILLING CODE 6718-02-M 


FEDERAL RESERVE SYSTEM 


Mercersburg Financial Corporation et 
al.; Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
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processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Ary comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing, 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than March 6, 
1987. 

A. Federal Reserve Bank of 
Philadelphia (Thomas K. Desch, Vice 
President} 100 North 6th Street, 
Philadelphia, Pennsylvania 19105: 

1. Mercersburg Financial Corporation, 


percent of the voting shares of the First 
National Bank of Mercersburg, 
Mercersburg, Pennsylvania. Comments 
on this application must be received by 
March 9, 1987. 

B. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, fr., Vice President) 
701 East Byrd Street, Richmond, Virginia 
23261: 

4. Century Bancshares, Inc., 
Washington, DC; to acquire 100 percent 
of the voting shares of Columbia 
National Bank, Washington, DC, a de 
nove bank. 

C. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Financial Services Bancorp, Inc., 
Miami, Florida; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Eagle 
Bank of Broward, N.A., Fort Lauderdale, 
Florida, a de novo bank. 

D. Federal Reserve Bank of Chicago 
(David S. Epstein, Assistant Vice 
President) 230 South LaSalle Street, 
Chicago, Illinois 60690: 

1. Chemical Financial Corporation, 
Midland, Michigan; to acquire 100 
percent of the voting shares of Chemical 


. : Corp., 
Antioch, Hlinois; to become a bank 
holding company by acquiring 80 
percent of the voting sheres of State 
Bank of Osca, Osco, 

Ratchet Cinemania GiSediabnbion 
System, February 10, 1987. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 87-3186 Filed 2-13-87; 8:45 am] 
BILLING CODE 6210-01-¥F 


Fleet Financia Group, Inc.; Acquisition 
of Company Engaged in Permissible 
Nonbanking Activities; Correction 


This notice corrects a previous 
Register notice. 

1. (FR Doc. 87-1061), published at 
page 2154 of the issue for Tuesday, 
January 20, 1987 

Under the Federal Reserve Bank of 
Boston, the entry for Fleet Financial 
Group, Inc. is corrected to read as 
follows: 

A. Federal Reserve Bank of Boston 
(Robert M. Brady, Vice President), 600 
Atlantic Avenue, Boston, Massachusetts 
02106: 

1. Fleet Financial Group, Inc., 
Providence, Rhode Island; to acquire 
Alliance Mortgage Funding Company, 
Montvale, New Jersey, and thereby 
indirectly engage in the purchase, sale 
and servicing of loans secured by 
second mortgages on residential real 
estate pursuant to § 225.25(b)(1} of the 
Board's Regulation Y. 

Applicant pepones to effect this 
acquisition through formation of a joint 
venture with Cedar Capital Corporation,. 
Montvale, New Jersey. 

Comments on this application must be 
received by March 4, 1987. 

Board of Governors.of the Federal Reserve 
System, February 10, 1987. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-3187 Filed 2-13-87; 8:45 am} 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control 


Meeting on Role of Antibody Testing 
In the Prevention and Controt of AIDS; 
Change 


ACTION: Change in previously 
announced meeting—Role of Antibody 
Testing in the Prevention and Control of 
AIDS. 


Federal Register Citation of Previous 


Announcement: Volume 52 FR, page 
3496, February 4, 1987. 

Previously Announced Time and Date of 
the Meeting; 

8:30 a.m.-5:45 p.m.—February 24, 1987. 

8:30 a.m.—12:00 noon—February 25, 
1987. 

Changes in the Meeting: 

Time and Date: 8:30 a.m.-10:30 p.m.— 
February 24, 1987; 8:30 a.m.—12:00 
noon—February 25, 1987. 

Place: Marriott Marquis Hotel, 265 
Peachtree Center Avenue, Atlanta, 
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Georgia (404/521-0000) and the Hyatt 
Regency Hotel, Peachtree Center, 
Atlanta, Georgia (404/577-1234). 

As announced previously, this 
meeting is being convened to discuss 
issues related the implementation of 
antibody testing to prevent further 
spread of AIDS virus infection. The 
m will be open to the public, 
limited only by the space available. The 
meeting room has been changed to 
accommodate up to 900 people. 

Registration materials for the meeting 
will be available at the Marriott Marquis 
Hotel from 5:00 p.m.-8:00 p.m. on 
Monday, February 23, and beginning at 7 
a.m. on Tuesday, February 24. The 
opening plenary session is scheduled for 
8:30 a.m. in the Imperial Ballroom, Salon 
B, Marriott Marquis Hotel. The opening 
plenary session will be followed on 
Tuesday afternoon and Wednesday 
morning by workshops with panels of 
experts to explore specific applications 
of antibody testing for prevention of 
infection. Fhe workshops will be held 
both at the Marriott Marquis and the 
Hyatt Regency. A portion of each 
workshop will be set-aside to hear 
members of the public. The program has 
been expanded to add an open forum for 
presentation of a few papers and 
comments and discussions from the 
audience. The open forum will be from - 
8:30 p_m.—10:30 p.m. om Tuesday evening, 
February 24. The workshops will be 
summarized at the closing plenary 
session on February 25, and the meeting 
will adjourn about 12:00 noon. 
CONTACT PERSON FOR MORE 
INFORMATION: Thomas A. Leonard, 
Senior Public Health Advisor, or James 
R. Allen, M.D., Assistant Director for 
Medical Science, AIDS Program, Center 
for Infectious Diseases, Centers for 
Disease Control, 1600 Clifton Road, NE., 
Atlanta, Georgia 30333, Telephones: 
FTS: 236-2407. Commercial: 404/329- 
2407. 


Dated: February 10, 1987. 


Elvin Hilyer, 
Associate Director oe Coordination, 
Centers for Disease Control. 


[FR Doc. 87-3185 Filed 2-13-87; &45 am} 
BILLING CODE 4160-18-04 


Food and Drug Administration. 


Consumer Participation; Open Meeting 
AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration. (FDA) is announcing the 
following consumer exchange meeting: 
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Minneapolis District Office, chaired 
by John Feldman, District Director. The 
topics to be discussed are Proposed 
Regulation on Cholesterol Labeling, Safe 
Use of Prescription and Nonprescription 
Drugs, and Health Fraud. 


DATE: Thursday, February 26, 1987, 1:30 
p.m. 


ADDRESS: Whitney Senior Center, 1125 
Northway Dr., St. Cloud, MN 56301. 


FOR FURTHER INFORMATION CONTACT: 
Don Aird, Consumer Affairs Officer, 
Food and Drug Administration, 240 
Hennepin Ave., Minneapolis, MN 55401, 
612-349-3900. 


SUPPLEMENTARY INFORMATION: The 
purpose of this meeting is to encourage 
dialogue between consumers and FDA 
officials, to identify and set priorities for 
current and future health concerns, to 
enhance relationships between local 
consumers and FDA’s District Offices, 
and to contribute to the agency's 
policymaking decisions on vital issues. 


Dated: February 9, 1987. 
John M. Taylor, 
Associate Commissioner for Regulatory 
Affairs. 
[FR Doc. 87-3188 Filed 2-13-87; 8:45 am] 
BILLING CODE 4160-01-M 


National Institutes of Health 


National Institute of Environmental 
Health Sciences; Superfund Hazardous 
Waste Worker Health and Safety 
Training Grants Program; Meeting 
Announcement 


Application Receipt Date: May 1, 
1987. 

The National Institute of 
Environmental Health Sciences (NIEHS) 
announces a program of health and 
safety training and education grants 
directed toward workers engaged in 
hazardous waste removal, containment 
or emergency response activities. 
Recipients of these grants are to be 
nonprofit organizations with 
demonstrated experience with 
implementing and operating worker 
health and safety programs and with 
demonstrated ability to identify, 
describe and access target worker 
populations. Health and safety training 
will include both classroom instruction 
and hands-on training which simulates 
conditions at hazardous waste sites. 

Copies of the Program Announcement 
can be obtained from the following 
address: Extramural Program, National 
Institute of Environmental Health 
Sciences, P.O. Box 12233, Research 
Triangle Park, NC 27709, Telephone: 
919-541-7723. 


A meeting will be held at the National 
Institute of Environmental Health 
Sciences, Main Conference Facility, 
Building 101, Research Triangle Park, 
North Carolina on March 3, 1987. The 
meeting will begin at 9:00 a.m. and end 
at approximately 1:00 p.m. The purpose 
of this meeting is to assist potential 
grantees by answering administrative 
questions with regard to application 
procedures and completion of Form PHS 
6025-1. Attendance at this meeting is not 
a necessary requirement for grant 
application. 

Dated: February 9, 1987. 

Dr. James B. Wyngaarden, 

Director, NIH. 

[FR Doc 87-3229 Filed 2-13-87; 8:45 am] 
BILLING CODE 4140-01-M 


INTERSTATE COMMERCE 
COMMISSION 


[No. MC-F-17934] 
Motor Carriers; Norfolk Southern Corp. 


and North American Van Lines, Inc.; 
Control Exemption; Tran-Star, Inc. 


AGENCY: Interstate Commerce 
Commission. 
ACTION: Notice of proposed exemption. 


SumMARY: Norfolk Southern Corporation 
(NS), a non-carrier holding company, 
and its wholly-owned motor carrier 
subsidiary, North American Van Lines, 
Inc. (NAVL) (MC-107012), have filed a 
petition under 49 U.S.C. 11343(e) seeking 
an exemption from the requirement of 
prior regulatory approval for their 
acquisition of control of motor carrier 
Tran-Star, Inc. (Tran-Star) (MC-159972). 
NAVL and Tran-Star have entered an 
agreement by which NAVL would 
purchase 80.1 percent of Tran-Star’s 
stock, and Tran-Star would become a 
subsidiary of NAVL, and thus indirectly 
of NS. NS also presently controls two 
rail carriers—Norfolk and Western 
Railway Company (NW) and Southern 
Railway Company (SR). 

The Commission has previously 
authorized the control of NW and SR by 
NS, Norfolk Southern Corp.—Control— 
Norfolk and W.Ry. Co.. 366 1.C.C. 171 
(1982). It has also authorized the control 
of NAVL by NS, Norfolk Southern 
Corp.—Control NAVL, 1 1.C.C. 2d 842 
(1985). Although in Jnternational 
Brotherhood of Teamsters v. Interstate 
Commerce Commission, Nos. 85-1397 
and 85-1404 (D.C. Cir., Sept 30, 1986), the 
Commission's decision approving such 
control was remanded, rehearing is 
being sought. Section 3403 of Pub. L. No. 
99-570 (the Anti-Drug Abuse Act of 
1986) was intended to authorize that 
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control. In any event, petitioners here 
argue that the instant transaction meets 
the criteria of 49 U.S.C. 11343(e). 

Tran-Star is presently wholly owned 
by Paul B. Watkins and Charles 
Richards. It is a small motor carrier 
holding nationwide general commodities 
common and contract authority. Tran- 
Star specializes in the transportation of 
refrigerated processed foods in the 
upper Midwest and Northeast. In 1984 
and 1985, it had gross operating 
revenues of $9,600,000 and $12,846,247, 
respectively. In 1985 its average haul 
was 550 miles. Tran-Star operates a 
single terminal at Waupaca, WI. NAVL 
specializes in domestic residential, 
office, and industrial household goods 
relocations, as well as the 
transportation of exhibits, displays, 
commodities of unusual nature or value, 
and general freight, primarily in the 
Midwest. NW and SR transport mostly 
coal, chemicals, and similar large 
volume bulk commodities in the South 
and East. 

Upon consummation of this 
transaction, noncarrier NS will 
indirectly control motor carrier Tran- 
Star in addition to its direct control of 
motor carrier NAVL and rail carriers 
NW and SR. However, acquisition of 
control of a carrier by a person that is 
not a carrier but that controls any 
number of carriers may be carried out 
only under Commission regulation or 
under an exemption from regulation. 
Further, motor carrier NAVL will 
acquire direct control of Tran-Star, a 
transaction also subject to prior 
Commission approval or exemption. 
Petitioners base their request for 
exemption on 49 U.S.C. 11343(a) (3) and 
(5) and 11343(e). 

Section 3403 of Pub. L. No. 99-570 (the 
Anti-Drug Abuse Act of 1986) provides 
that: 


In any proceeding under section 11344 of 
title 49, United States Code; involving an 
application by a rail carrier (or a person 
controlled or affiliated with a rail carrier) to 
acquire a motor carrier, the Interstate 
Commerce Commission, and any Federal 
court reviewing action of the Commission, 
shall follow the standards set forth in the 
Commission decision in Ex Parte 438 if the 
applicant rail carrier, between July 20, 1984, 
September 30, 1986 (1) filed an application 
with the Commission to acquire a motor 
carrier, (2) entered into a contract or signed a 
letter of intent to acquire a motor carrier, or 
(3) made a public tender offer to acquire a 
motor carrier. 


This new law raises a number of 
issues related to the transaction 
involved here. One interpretation of this 
limited exception is that Congress has 
implicity reaffirmed the “special 
circumstances doctrine” for all other 
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rail/motor acquisitions, thereby 

undercutting our conclusions in Ex. 

Parte No. 438 Therefore, if this request 

for exemption falls outside the scope of 

this new provision, there is the question 
of whether Congress intends that the 
transaction, which is the subject of this 
petition, be judged by standards other 

than those set forth in Ex Parte No. 438. 

If so, would the petitioners be required 

to prove that “special circumstances” 

exist which are sufficient to support 
favorable Commission action on this 
transaction which involves the 
acquisition of a motor carrier by a rail 
carrier or a rail affikiated motor carrier? 

Secondly, we note that the new law 
refers specifically to application 
proceedings under 49 U.S.C. 11344 but 
not to exemption proceedings under 49 
U.S.C. 11343..In this regard, we believe it 
would be hebpful if the parties: 
submitting comments would, in addition 
to the issue noted above, also address 
the following questions: 

(1) Is this petition for exemption 
included within the scope of section 
3403? 

(2) Lf the answer to question 1 is no,, 
would the transaction, for which an 
exemption is sought, be covered by 
section 3403 if petitioners had filed an 
application under 49 U.S.C. 11344 in liew 
of a petition for exemption? 

(3) Must petitioners for exemptions 
under 49 U.S.C. 11343. and/or 49 U.S.C. 
10505 prove they meet the i 
of “special circumstances doctrine’? 
DATE: Comments must be: received by 
March 19, 1987. 

Send comments (an original plus 10: 
copies) referring to Docket No. MC-F- 
17934 to: 

(1) Office of the Secretary, Case Controb 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

and 


(2) Petitioners’ ena Robert J. 
Cooney, Norfolk Southern 
Corporation, 204 South Jefferson 
Street, Roanoke, VA 24042-0069 

Greg E. Summy, North American Van 
Lines, Ine., P.O. Box 988, Fort Wayne, 
IN 4680. 

FOR FURTHER INFORMATION CONTACT: 

Marc A. Lerner (202) 275-7150. 

SUPPLEMENTARY INFORMATION: 

Petitioners seek an exemption under 49 

U.S.C. 11343{e) and the Commission's 

regulations in Procedures-Handtling 

Exemptions Filed by Motor Carriers, 367 

LC.C. 113 (1982). 

A copy of the petition may be 
obtained from petitioners’ 
representatives, or it may be inspected 
at the Washington, DC office of the 
Interstate Commerce Commission during 
normal business hours. 


Decided: December 19, T9886. 

By the Commission, Chairman Gradison, 
Vice Chairmen Simmons, Commissioners 
Sterrett, Andre, and Lamboley. Chairman 
Gradison, joined by Commissioner Andre, 
commented with a separate expression. 
Commissioner Lamboley dissented in part 
with a separate expression. Vice Chairman. 
Simmons dissented. with a separate 
expression. 

Noreta R. McGee, 

Secretary. 

Chairman Gradison, joined by Commissioner 
Andre, commenting: 

While I have no objection. to soliciting the 
public’s views on the impact of the Anti-Drug 
Abuse Act of 1986 on section 11343(e} 
exemption petitions, I believe it fair te point 
out that I am currently that 
Congress did not intend the new law to affect 
section 11343(e) proceedings. Section 3403 by 
its very terms applies only to applications 
under section 11344. Furthermore, the 
legislative history seems to support that view. 
See 132 Cong. Rec. $16560 (Oct. 15, 1986) and’ 
132 Cong. Rec. $16917. (Oct. 17,1986); see 
also 132 Cong. Rec. $16498 (Oct. 15, 1986). Cf. 
Docket No. MC-F-17030, Burlington 
Northern, Inc. and Burlington Northern 
Motor Carriers, Inc.—Cantrol Exemption— 
Stoops Express, Inc:, et al. (not printed), 
served July 28, 1986. Nonetheless, the 
Commission can always henefit from the: 
public's participation. 


Commissioner Lamboley, dissenting in part: 


I would consider this exemption under 
section 10505. As | have stated. many times 
previously, I do not believe: that section 
11343{e} was intended to apply and to impart 
antitrust immunity to intermodal transactions 
such ag this. 

Vice Chairman Simmons, dissenting: 

I believe NS, as the parent of two railroads, 
should be required to file for the proposed! 
exemption under 49 U.S.C. 10505. 


[FR Doc. 87-3216 Filed 2-13-87; 8:45 am] 
BILLING CODE 7035-01-M 


[No. MC-F-18012]} 


Motor Carriers; Sun Chemical 
Corporation; Control; Cro-Marine 
Transport, Inc.,. Orange Coast 
Sightseeing Co., Airport Service Inc., 
and American Transit Corp, d.b.a. 
Huskie Line 


ACTION: Notice of water, motor property 
and motor passenger carrier controb 
application under 49: U.S.C. 11343. 


SUMMARY: By application under 49 
U.S.C. 11343, Sun Chemical Corporation 
(Sun), # noncarrier, seeks approval to 
acquire control of noncarrier 
Chromalioy American Corp. 
(Chromalfoy} which, im turn, controls a 
water and motor property carrier and 
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three motor passenger carriers. 

Applicant also requests Commission 

approval of Chromalloy’s ownership and 

control of the four carriers. 

DATE: Comments are due April: 3, 1987. 

ADDRESSES: Send comments to: 

(1) Office of the Secretary, Case Controb 
Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

and 

(2) Applicant's representative: Richard. 
H. Streeter, Wheeler & Wheeler, 1729 
H Street, NW., Washington, DC 20008. 
Comments should refer to Docket No. 

MC-F-18012. 


FOR FURTHER INFORMATION CONTACT: 
Warren Wood (202] 275-7977. 
SUPPLEMENTARY INFORMATION: 
Applicant seeks approval to acquire 
contro! through stock ownership of 
Chromaltoy which, in turn, controls 
through stock ownership water and 
motor property carrier Cro-Marine 
Transport, Inc. (Cro-Marine} (W-78, W- 
1371, and MC-172551), and bus 
companies American Transit Corp. dba 
Huskie Line (Huskie) (MC-168387), 
Airport Service Incorporate (Airport) 
(MC-167193), and, through Airport, 
Orange Coast Sightseeing Company 
(Orange Coast) (MC-167173). ! Sun 
currently owns 41.4 percent of 
Chromalloy’s voting stock indirectly 
through Casco Investors Corporation, a 
holding company subsidiary.” In 
addition to applicant's stock ownership 
of Chromealfoy, four of the eight 
members of the Chromalloy board of 
directors are also Sun directors. These 
include Norman E. Alexander who is 
Chairman of the Board and Chief 
Executive Officer of Sun and: 
Chromalloy as. well as a principal 
stockholder (46.6 percent) of Sun, and 
Stuart Z. Krinsly, who is Senior 
Executive Vice President and General 
Counsel! of Sun. : 

Cro-Marine holds common and 
contract water carrier authority 
pursuant to which it operates throughout 
the inland waterway system; it also 
holds two motor carrier permits 
authorizing nationwide general 
commodities service under contract with 
certain shippers. Orange Coast holds a 
motor carrier certificate authorizing the 
transportation of passengers, in charter 
and special operations, beginning and 
ending at points in Los Angeles and 


1 Chromalloy also controls J, Russell. Flowers, Inc:, 
a freight forwarder. However, on December 21, 1986, 
the Surface Freight Forwarder Deregulation Act of 
1986 removed Commission jurisdiction over non- 
household. geeds freight forwarders. 

2 Applicant also has nine other noncarrier 
subsidiaries. 
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Orange Counties, CA, and extending to 
points in the United States {except 
Hawaii). Airport holds a motor carrier 
certificate authorizing the transportation 
of passengers, in charter and special 
operations, beginning and ending at 
points in imperial, Les Angeles, Orange, 
Riverside, San Bernardino, San Diego, 
and Ventura Counties, CA, and 
extending to points in the United States 
(except Hawaii). Huskie holds a motor 
carrier certificate authorizing the 
transportation of passengrs, in charter 
and special operations, beginning and 
ending at points in Illinois, and 
extending to points in the United States 
(except Hawaii). 

Note. decision served February 3, 


es applicant has we a @ waiver 


with filing requirements at 
49 CFR 1182.1{c){2}, 1181.12{h) through (m), 
1181.12(p), and 1181.13{a) and {e), and on 
Form OP-F-45 at Items A-1 to A-8 and B-4. 
Noreta R. McGee, 
Secretary. 
[FR Doc. 87-3215 Filed 2-13-87; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 


Lodging of Consent Decree Pursuant 
to Clean Air Act; Corry Jamestown 
Corp. 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on February 4, 1987, a 
proposed Consent Decree in United 
States v. Corry Jamestown Corporation, 
CV 86-4263 WJR was lodged with the 
United States District Court for the 
Central District of California. The 
proposed Consent Decree concerns the 
prevention of the release of volatile 
organic compounds in violation of the 
Clean Air Act and the limits set forth in 
Local Rule 1107 of the South Coast Air 
Quality Management Division which is 
part of the California State 
Implementation Plan that has been 
approved by the United States 
Environmental Protection Agency. The 
proposed Consent Decree requires Corry 
Jamestown Corporation to make the 
necessary modifications to achieve 
compliance with Rule 1107 and to pay a 
civil penalty of $30,000. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed consent decree. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530, and should refer to Corry 
Jamestown Corporation, DJ. Ref. 90-5- 
2-1-971. 


The proposed Consent Decree may be 
examined at the office of the United 
States Attorney, Central District of 
California, 312 N. Spring Street, Los 
Angeles, California 90012, and at the 
Region 9 Office of Environmental 
Protection Agency, 215 Fremont Street, 
San Francisco, California 90415. Copies 
of the Consent Decree may be examined 
at the Environmental Enforcement 
Section, Land and Natural Resources 
Division of the Department of Justice, 
Room 1517, Ninth Street and 
Pennsylvania Avenue NW., Washington, 
DC 20530. A copy of the proposed 
Consent Decree may be obtained in 
person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. In requesting 
a copy please refer to the referenced 
case and enclose a check in the amount 
of $1.60 (10 cents per page reproduction 
cost) made payable to the Treasurer of 
the United States. 


F. Henry Habicht H, 

Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc. 87-3209 Filed 2-13-87; 6:45 amj 
BILLING CODE 4410-01-M 


Office of Justice Programs 


The President’s Child Safety 
Partnership; Extension of Awards 
Program Application Deadline 
AGENCY: The President's Child Safety 
Partnership. 

ACTION: Notice of extension of awards 
program application deadline. 


SUMMARY: To recognize and encourage 


outstanding efforts to prevent and 
respond to the victimization of children, 
the President's Chiid Safety Partnership 
established an awards program. It was 
created to make awards to individuals, 
groups, organizations, agencies and 
businesses to honor contributions to the 
safety of children as well as to increase 
public awareness. Application forms 
must be submitted for review and 
approval. Establishment of the awards 
program was published in the Federal 
Register on December 12, 1986 (Vol. 51, 
No. 239, p. 44842). The deadline for 
submissions of applications has been 
extended from February 15 to March 13, 
1987. 


FOR FURTHER INFORMATION CONTACT: 
William Modzeleski, Chief, National 
Victims Initiatives, Office for Victims of 
Crime, Office of Justice Programs, 
Washington, DC 20531. {Tel.: 202-272- 
6500). 
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SUPPLEMENTARY INFORMATION: The 
President's Child Safety Partnership 
consists of twenty-five individuals, 
appointed by the President. It was 
created in response to the growing 
national problem of child victimization 
(including child abuse and neglect, 
sexual molestation and abuse, parental 
and stranger abduction, runaway youth, 
sexual exploitation, theft, assault, and 
drug abuse). Its priorities are to: (1) 
Increase public awareness of the child 
victimization problem, and collection 
and distribute accurate information on 
child safety; (2) Encourage private sector 
involvement in child safety programs; 
and (3) issue awards for outstanding 
child safety programs and activities. The 
Partnership's Charter expires on April 
29, 1987, at which time the Partnership 
will present its final report and 
recommendations to the President. 
Information Packet and Application 
Forms: Application forms, including 
additional information, may be obtained 
by calling or writing to: The President's 
Child Safety Partnership, Office for 
Vicims of Crime, Office of Justice 
Programs, U.S. Department of Justice, 
Washington, DC 20531. (Tel.: 202-272- 
6500). 
Richard B. Abell, 
Acting Assistant Attorney General, Office of 
Justice Programs. 
[FR Doc. 87-3203 Filed 2-13-87; 8:45 am] 
BILLING CODE 4410-18-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


National Endowment for the Arts; 
Expansion Arts Advisory Panel; 
Meeting 


Pursuant to section 10{a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Expansion 
Arts Advisory Panel (Visual Arts/ 
Media/Design/Literary Arts Section) to 
the National Council on the Arts will be 
held on March 5, 1987, from 9:00 a.m.— 
6:00 p.m. and on March 6, 1987, from 9:00 
a.m.—5:30 p.m. in room 716 of the Nancy 
Hanks Center, 1100 Pennsylvania 
Avenue NW., Washington, DC 20506. 

A portion of this meeting will be open 
to the public on March 5, 1987, from 9:.00 
a.m.—10:30 a.m. and on March 6, 1987 
from 3:30 p.m.-5:30 p.m. for a discussion 
of general program overview and policy 
issues. 

The remaining sessions of this 
meeting on March 5, 1987, from 10:30 
a.m.-6:00 p.m., and on March 6, 1987, 
from 9:00 a.m.-3:15 p.m. are for the 
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purpose of application review. In 
accordance with the determination of 
the Chairman published in the Federal 
Register of February 13, 1980, these 
sessions will be closed to the public 
pursuant to subsection (c) (4), (6) and 
9(b) of section 552b of Title 5, United 
States Code. 

If you need special accommodations 
due to a disability please contact the 
Office for Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue NW., Washington 
DC 20506, 202/682-5532, TTY 202/682- 
5496 at least seven (7) days prior to the 
meeting. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
DC 20506, or call 202/682-5433. 

Yvonne M. Sabine, 

Acting Director, Office of Council and Panel 
Operations, National Endowment for the Arts. 
February 9, 1987. 

[FR Doc. 87-3210 Filed 2-13-87; 8:45 am] 
BILLING CODE 7537-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Davis-Besse Nuclear Power Station, Unit 
No. 1; Docket No. 50-346] 


Toledo Edison Co. and the Cleveland 
Electric Illumination Co.; Denial of 
Amendment to Facility Operating 
License and Opportunity for Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
denied in part a request by the Toledo 
Edison Company for an amendment to 
Facility Operating License No. NPF-3, 
issued to Toledo Edison Company and 
The Cleveland Electric Illuminating 
Company (the licensees), for operation 
of the Davis-Besse Nuclear Power 
Station, Unit No. 1, located in Ottawa 
County, Ohio. Notice of consideration of 
issuance of this amendment was 
published in the Federal Register on 
December 4, 1985 (50 FR 49793). 

The proposed amendment, in part, 
would require verification that diesel 
generators can be synchronized (but not 
actually electrically connected) to offsite 
power during surveillance testing rather 
than the verification of diesel generator 
synchronization to offsite power and 
loading to at least 1000 kw and 
operation for at least 60 minutes. Toledo 
Edison Company did not present a 
substantial technical argument for this 
revision which does not meet the 
objective of the original testing to 
demonstrate the capability of the diesel 


to assume its designed load. Therefore, 
the Commission has determined that 
this TS revision should not be granted. 

All other provisions of the amendment 
request have been approved by 
Amendment No. 97 dated February 10, 
1987. Notice of Issuance of Amendment 
No. 97 will be published in the 
Commission's biweekly Federal Register 
notice. 

Toledo Edison Company was notified 
of the Commission's denial of the 
proposed TS change by letter dated 
February 10, 1987. 

By March 19, 1987, the licensees may 
demand a hearing with rspect to the 
denial described above and any person 
whose interest may be affected by this 
proceeding may file a written petition 
for leave to intervene. 

A request for hearing or petition for 
leave to intervene must be filed with the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street NW., 
Washington, DC, by the above date. 

A copy of any petitions should also be 
sent to the Office of the General 
Counsel/Bethesda, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and to Gerald Charnoff, Esgq., 
Shaw, Pittman, Potts and Trowbridge, 
2300 N Street NW., Washington, DC 
20037, attorney for the licensees. 

For further details with respect to this 
action, see (1) the application for 
amendment dated May 28, 1985, (2) the 
Commission's letter to Toledo Edison 
Company dated February 10, 1987, and 
(3) the Commission’s Safety Evaluation 
issued with Amendment No. 97 to NPF-3 
dated February 10, 1987, which are 
available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street, NW., Washington, DC, 
and at the University of Toledo Library, 
Documents Department, 2801 Bancroft 
Avenue, Toledo, Ohio. A copy of items 
(2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 
of PWR Licensing-B. 

Dated at Bethesda, Maryland, this 10th day 
of February, 1987. 

For the Nuclear Regulatory Commission. 
John F. Stolz, 

Director, PWR Project Directorate #6, 
Division of PWR Licensing-B. 

[FR Doc. 87-3251 Filed 2-13-87; 8:45 am] 
BILLING CODE 7590-01-M 
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SECURITIES AND EXCHANGE 
COMMISSION 


Forms Under Review By Office of 
Management and Budget 


Agency Clearance Officer: Kenneth A. 
Fogash, (202) 272-2142. 

Upon Written Request Copy Available 
from: Securities and Exchange 
Commission, Office of Consumer 
Affairs, 450 Fifth Street, NW.., 
Washington, DC 20549. 

New, File No. 270-307, Rule 24f-3. 

Revised, File No. 270-299 Form N-7. 

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seg.), the Securities 
and Exchange Commission has 
submitted for clearance proposed Rule 
24f-3 to provide for the indefinite 
registration of securities by unit 
investment trusts and related 
amendments to Rules 24f-2, and 24e-2 
together with revised Form N-7 under 
the Securities Act of 1933 and the 
Investment Company Act of 1940. 

Submit comments to OMB Desk 
Officer: Mr. Robert Neal, (202) 395-7340, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Room 3228 NEOB, Washington, 
DC 20503. 


Jonathan G. Katz, 
Secretary. 


February 10, 1987. 


[FR Doc. 87-3245 Filed 2-13-87; 8:45 am] 
BILLING CODE 8010-01-M 


[Rel. No. IC-15570; 812-6506] 


Tax-Free Investment Trust: Allocation 
of Expenses and Voting Rights Among 
Separate Classes in the Same Portfolio 


February 6, 1987. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the “1940 Act”). 


APPLICANTS: Tax-Free Investment Trust 
(formerly, Tax-Free Cash Reserves, Inc.) 
(“Tax-Free”), Short-Term Investments 
Co. (“Short-Term”), Alex. Brown Cash 
Reserve Fund (‘Reserve’), AIM 
Advisors, Inc. (the “Advisor”) and Alex. 
Brown & Sons Incorporated (‘Alex 
Brown”). 

Relevant 1940 Act sections: 
Exemption requested under section 6(c) 
from sections 18(f), 18(g) and 18(i). 

Summary of application: Applicants 
seek an amendment of an existing order 
to permit certain additional investment 
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companies, which may be sponsored, 
advised, <éuislatated or distributed by 
the Adviser or Alex, Brown, to establish 
separate classes of securities of any 
such investment company or portfolio 
thereof; to allocate to each such class 
certain distribution and other expenses 
associated with that class: and to give 
shareholders thereof the right to vote as 
a class on certain matters affecting 
solely that class. 

Filing date: The application was filed 
on October 17, 1986 and an amendment 
thereto on February 2, 1987. 

Hearing or notification of hearing: If 
no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
be received by the SEC by 5:30 p.m. on 
February 26, 1987. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and 
the issues you contest. Serve the 
Applicants with the request either 
personally or by mail, and also send it to 
the Secretary of the SEC, along with 
proof of service by affidavit, or for 
attorneys, by certificate. Request 
notification of the date of a hearing by 
writing to the Secretary of the SEC. 
ADDRESSES: Secretary, SEC, 450 5th 
Street, Washington, DC 20549. Tax-Free, 
Short-Term and Advisors, 11 Greenway 
Plaza, Suite 1919, Houston, Texas 77046. 
Reserve and Alex. Brown, 135 East 
Baltimore Street, Baltimore, Maryland 
21202. 

SUPPLEMENTAL INFORMATION: Following 
is a summary of the application for an 
amended order; the complete 
application is available for a fee, from 
either the SEC’s Public Reference 
Branch in person or the SEC’s 
commercial copier (800) 231-3282 (in 
Maryland (301) 258-4300)). 

FOR FURTHER INFORMATION CONTACT: 
Sherry A. Hutchins, Staff Attorney (202) 
272-2799 or Brion R. Thompson, Special 
Counsel (202) 272-3016, Division of 
Investment Management, Office of 
Investment Company Regulation. 


Applicant’s Representations 


1. Each of Tax-Free, Short-Term and 
Reserve is a no-load, diversified, open- 
end, management investment company 
registered under the 1940 Act (“Funds”). 
In addition, each Fund is as a “money 
market” fund which maintains a 
constant net asset value per share of 
$1.00 and which complies with the 
quality, maturity and other limits of Rule 
2a-7 under the 1940 Act. 

2. In Investment Company Release No. 
14695 (August 27, 1985) {"Existing 


Order’), the SEC issued an order which 
permits the Funds and similar funds and 
portfolios thereof, which may be 
sponsored, advised, administered or 
distributed in the future by the Advisor, 
Alex. Brown or their affiliates, to create 
separate classes of shares in the same 
investment portfolio that are identical in 
all respects except for its class 
designation and the allocation of certain 
expenses and voting rights (as described 
below). Among other things, the existing 
classes in a Fund or portfolio thereof are 
subject to the same investment 
objectives, policies and limitations, the 
same dividend policies and the same 
purchase and redemption policies. They 
differ, however, in that certain classes of 
shares are offered in connection with: 
(1) A 12b-1 plan adopted by the Fund 
involved pursuant to Rule 12b-1 under 
the Act; or (2) a Shareholder Services 
Plan adopted by the Fund involved 
pursuant to all the requirements of Rule 
12b-1 except those relating to 
shareholder voting rights and automatic 
termination of the plan upon its 
assignment; or (3) no plan. (Said 12b-1 
Plans and Shareholder Services Plans 
are sometimes referred to as “Plans”). 

3. In the Existing Order, Applicants’ 
allocate all expenses attributable to the 
operations of each class (such as 
transfer agent expenses, printing costs 
for prospectuses and reports sent to the 
class’ shareholders and registration 
fees) to that class. Expenses that are not 
directly attributable to the operations of 
a specific class are allocated between 
classes of a Fund or portfolio based 
upon the relative net assets of each 
class. Expenses allocated to a class are 
borne pro rata by the shareholders of 
the class in accordance with the number 
of shares owned by each shareholder. 
With respect to some classes, operating 
expenses include payments to 
institutions pursuant to Shareholder 
Services Plans for the support services 
provided by such institutions to their 
customers who are the beneficial 
owners of shares in those classes. 

4. Tax-Free proposes to establish a 
new series which would invest in tax 
exempt instruments with face maturities 
exceeding one year and which would 
not maintain a constant net asset value 
or otherwise comply with the maturity, 
quality or other limits of Rule 2a-7. 
Applicants request that the exemptive 
relief extend to this non-money market 
series and all other similar investment 
companies or portfolios thereof that are 
or may in the future be sponsored, 
advised, administered and distributed 
by the Advisor or Alex. Brown, provided 
that each such fund or portfolio satisfies 
all the terms and conditions set forth in 


the Existing Order (“New Funds"). The 
New Funds would not be limited to 
money market funds and could, in fact, 
include any type of fund or portfolio as 
long as it could satisfy such terms and 
conditions. 

5. As in the Existing Order, separate 
classes of any New Fund would be the 
same, except (1) each class would have 
a different class designation; (2) each 
class of shares offered in connection 
with a Plan would separately bear 
expenses of the Service Payments that 
were made under the Servicing 
Agreements (as defined in the Existing 
Order) that have been entered into with 
respect to such class; (3) each class 
would bear class expenses, as defined 
in the Existing Order and discussed 
more fully in the application and (4) only 
holders of the shares of the class or 
classes involved would be entitled to 
vote on matters pertaining to the 12b-1 
Plan, and the Servicing Agreements, 
relating to such class or classes. 

6. Classes of any New Fund that do 
not declare dividends daily will have 
different net asset values per share 
between dividend declaration dates 
because expenses would be accrued at 
different rates for those respective 
classes. Each Fund issuing shares of a 
series will allocate, accrue and pay 
expenses attributed to a particular class 
in the same manner as expenses are 
currently described in the amended 
application. 

7. These class expenses would be 
allocated to a particular class where 
there is an identifiable benefit that is 
attributable to one class of shares or 
where a service is rendered to only one 
class. Expenses that cannot be 
attributed to a single class or to a series 
would be charged to the New Fund and 
allocated to each portfolio of the New 
Fund on the basis of their relative net 
assets. 

8. No Plan will operate in such a 
manner as to cause payments under 
such Plan to subsidize the distribution of 
the shares of any other class of the same 
investment portfolio. In this regard 
Applicants note that the sale of shares 
of one class may directly benefit all of 
the shareholders of the portfolio, 
regardless of class, insofar as a larger 
portfolio leads to economies of scale 
that are enjoyed by all shareholders. 
Applicants also note that the application 
sets forth in detail how expenses are 
allocated among portfolio and classes. 

9. All disclosure relating to fees, 
whether imposed as part of a Plan or as 
sales charges, will be prominent in all 
prospectuses and sales literature 
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relating to or used in the sale of more 
than one class of any investment 
portfolio: 


10. In addition, Applicants submit that 
the requested exemption is appropriate 
in the public interest and is consistent 
with the protection of investors and the 
purposes fairly intended by the policy 
and provisions of the Act. Applicants 
assert that the proposed arrangement 
does not involve borrowings and does 
not affect Applicant's existing assets or 
reserves. Nor, it is asserted, will the 
proposed arrangement increase the 
speculative character of the shares in 
the same investment portfolio since all 
shares will participate pro rata in all of 
the portfolio income and all of its 
expenses (with the exception of the 
proposed Service Payments and any 
expenses allocable solely to a class). 

11. Applicants and all similar 
investment companies and portfolios 
thereof will comply with the conditions 
set forth below, which are the same as 
the conditions to the existing exemptive 
order. 


Applicant’s Conditions 


If the requested order is granted, each 
Applicant agrees to the following 
conditions: 

1. The only differences between each 
class of shares representing interests in 
the same investment portfolio will relate 
solely to priorities with respect to: (a) 
The payment of dividends, and such 
priority will reflect only the impact of 
the Service Payments made by New 
Funds subject to the requested order 
under the Plans relating to particular 
classes of shares and class expenses, 
and (b) voting rights on matters which 
pertain to Plans (and Servicing 
Agreements and Service Payments 
thereunder) and any other matter 
affecting only that particular class. In 
addition, the designation of each class 
of shares in a portfolio would be 
different. 

2. The Plans (including both 12b-1 
Plans and Shareholder Services Plans), 
Servicing Agreements and Service 
Payments relating to shares will be 
approved and reviewed by the 
concerned New Fund's governing 
Boards of Directors or Trustees in 
accordance with the procedures set 
forth in Rule 12b-1 and, in addition, the 
12b-1 Plans (and to the extent required, 
the Servicing Agreements and Service 
Payments thereunder) relating to shares 
will be approved by those shareholders 
of the New Funds which are affected in 
accordance with said Rule. In addition, 
each governing Board of Directors or 
Trustees, in approving and reviewing 


payments to an institution pursuant to 
any 12b-1 Plan or Shareholder Services 
Plan, will conclude in good faith based 
on information available to them that 
such expenditures are competitive with 
those offered in the industry. 

3. Dividends paid by a New Fund with 
respect to each class of shares in an 
investment portfolio will be calculated 
in the same manner and will be in the 
same amount as dividends paid by the 
New Fund with respect to each other 
class of shares in the-same portfolio 
except that the expenses of any Service 


- Payments made by the New Fund under 


the Servicing Agreements relating to a 
class of shares and class expenses will 
be borne exclusively by that class. 

4. Each prospectus relating to a class 
of shares that is offered in connection 
with a distribution Plan will: (a) 
Describe the services rendered by 
institutions under Servicing Agreements 
with respect to such shares and the fees 
payable by the New Fund involved for 
such services: and (b) state that the 
beneficial owners of such shares should 
read the prospectus in light of the terms 
governing their institutional accounts. 

5. Each Servicing Agreement entered 
into by a New Fund will contain 
representatons by the institution 
involved that: (a) The institution will 
provide to its customers a schedule of 
any fees charged by it to the customers 
relating to the investment of their assets 
in the class of shares subject to the 
Servicing Agreement and (b) the 
Compensation paid to the institution 
under the Servicing Agreement, together 
with any other compensation the 
institution receives from its customers 
for services contemplated by the 
Servicing Agreement, will not be 
excessive or unreasonable under the 
laws and instruments governing the 
institution's relationships with its 
customers. 

6. Applicants acknowledge that the 
grant of the exemptive order requested 
by this Application will not imply 
Commisson approval, authorization or 
acquiesence in a particular level of 
payments that may be made to 
institutions pursuant to distribution 
Plans in reliance on the requested 
amended order. 


For the Commission, by the Division of 
Investment Management, under delegated 
authority. 


Jonathan G. Katz, 
Secretary. 
[FR Doc. 87-3246 Filed 2-13-87; 8:45 am] 


BILLING CODE 8010-01-M 
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SMALL BUSINESS ADMINISTRATION 


[Declaration of Disaster Loan Area No. 
2267] - 


Federated States of Micronesia; 
Declaration of Disaster Area 


As a result of the President's major 
disaster declaration on February 2, 1987, 
I find that Ulithi Atoll and the Island of 
Fais in the Federated States of 
Micronesia constitute a disaster loan 
area because of Typhoon Orchid 
occurring on January 10-11, 1987. 
Eligible persons, firms, and 
organizations may file applications for 
physical damage until the close of 
business on April 3, 1987, and for 
economic injury until the close of 
business on November 2, 1987, at: 
Disaster Area 4 Office, Small Business 

Administration, 77 Cadillac Drive, 

Suite 158, P.O. Box 13795, Sacramento, 

California 95853. 
or other locally announced locations. 

The interest rates are: 


Homeowners With Credit Avail- 


Businesses (EIDL) Without Credit 
Available Elsewhere 
Other (Non-Profit Organizations 
Including Charitable and Reli- 
gious Organizations) 9.500 
The number assigned to this disaster 
is 226706 for physical damage and for 
economic injury the number is 650500. 
(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 
Dated: February 10, 1987. 
Bernard Kulik, 
Deputy Associate Administrator for Disaster 
Assistance. 
[FR Doc. 87-3249 Filed 2-13-87; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF TRANSPORTATION 


Applications for Certificates of Public 
Convenience and N and 
Foreign Air Carrier Permits Filed Under 
Subpart Q During the Week Ending 
February 6, 1987 


The following applications for 
certificates of public covenience and 
necessity and foreign air carrier permits 
were filed under Subpart Q of the 


Department of Transportation's 
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Procedural Regulations (See 14 CFR 
302.1701 et. seq.). The due date for 
answers, conforming application, or 
motion to modify scope are set forth 
below for each application. Following 
the answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings. 


Docket No. 42477 


Date Filed: February 4, 1987. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: March 4, 1987. 

Description: Amendment #2 to the 
Application of Air Atonabee Limited 
d/b/a City Express pursuant to section 
402 of the Act and Subpart Q requests 
authority to operate scheduled air 
services between Toronto and Detroit. 


Docket No. 44670 


Date Filed: February 6, 1987. 

Due Date for Answers, Conforming 
Applications, or Motions to Modify 
Scope: March 6, 1987. 

Description: Application of Challenge 
Air Cargo, Inc. pursuant to section 401 of 
the Act and Subpart Q of the 
Regulations requests amendment of its 
certificate of public convenience and 
necessity so as to authorize it to engage 
in foreign scheduled air transportation 
of property and mail between any points 
in any state of the United States, the 
District of Columbia, or any U.S. 
territory or possession, and a point or 
points in Panama and Colombia. 


Docket No. 44672 


Date Filed: February 6, 1987. 

Due Date for Answers, Conforming 
Applications, or Motions to Modify 
Scope: March 6, 1987. 

Description: Joint Application of 
Continental Airlines, Inc., and People 
Express Airlines, Inc. pursuant to 
section 401 of the Act and Subpart Q of 
the Regulations request amendment of a 
condition in the certificates for Routes 
383 and 509. 


Docket No. 44668 


Parties: Air Traffic Conference of 
America. 

Date Filed: February 6, 1987. 

Subject: Application of Air Traffic 
Conference of America pursuant to 
section 412 and 414 of the Act requests 
approval of amendments to the Air 
Traffic Conference Resolutions, also 
requests the Department to grant any 
person affected by its order of approval 
an exemption from the antitrust laws to 
the extent necessary to enable such 


person to proceed with the transactions 
specifically approved. 

Phyllis T. Kaylor, 

Chief, Documentary Services Division. 

[FR Doc. 87-3212 Filed 2-17-87; 8:45 am] 
BILLING CODE 4910-62-M_ 


Aviation Proceedings; Agreements 


Filed During the Week Ending . 
February 6, 1987 


The following agreements were filed 
with the Department of Transportation 
under the provisions of 49 U.S.C. 408, 
409, 412, and 414. Answers may be filed 
within 21 days of date of filing. 


Docket No. 44645 


Parties: Members of International Air 
Transport Association. 

Date Filed: February 3, 1987. 

Subject: Revised N/C Pacific co-rates. 

Proposed Effective Date: January 1, 
1987. 


Docket No. 44646 


Parties: Members of International Air 
Transport Association. 

Date Filed: February 3, 1987. 

Subject: Revises Intrapacific co-rates. 

Proposed Effective Date: January 1, 
1987. 


Docket No. 44647 


Parties: Members of International Air 
Transport Association. 

Date Filed: February 3, 1987. 

Subject: Increase fares to/from 
Romania to offset tax. 


Proposed Effective Date: April 1, 1987. 


Docket No. 44648 


Parties: Members of International Air 
Transport Association. 

Date Filed: February 3, 1987. 

Subject: Fares between Cairns and 
Singapore. 


Proposed Effective Date: April 1, 1987. 


Docket No. 44649 


Parties: Members of International Air 
Transport Association. 

Date Filed: February 3, 1987. 

Subject: Revise Western Hemisphere 
co-rates. 

Proposed Effective Date: January 1, 
1987. 


Docket No. 44650 R-1 & R-2 


Parties: Members of International Air 


Transport Association. 
Date Filed: February 3, 1987. 
Subject: Adds Europe-China Rates to 


Structure. 


Proposed Effective Date: February 15/ 
March 1, 1987. 


Docket No. 44651 


Parties: Members of International Air 
Transport Association. 
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Date Filed: February 3, 1987. 

Subject: Amend Various Passenger 
Service Resolutions. 

Proposed Effective Date: February 1, 
1987. 


Docket No. 44660 


Parties: Members of International Air 
Transport Association. 

Date Filed: February 4, 1987. 

Subject: TC12 North Atlantic Specific. 

Proposed Effective Date: January 1, 
1987. 


Docket No. 44665 R-1 & R-2 


Parties: Members of International Air 
Transport Association. 

Date Filed: February 6, 1987. 

Subject: Reinstate fares to points in 
Scandinavia via AP routing. 

Proposed Effective Date: April 1, 1987. 


Docket No. 44666 


Parties: Members of International Air 
Transport Association. 

Date Filed: February 6, 1987. 

Subject: Increase Rates from 
Yugoslavia. 

Proposed Effective Date: April 1, 1987. 


Docket No. 44667 R-1—R-3 


Parties: Members of International Air 
Transport Association. 

Date Filed: February 6, 1987. 

Subject: South Pacific Expedited 
Resolutions. 

Proposed Effective Date: February 1, 
1987. 


Docket No. 44669 R-1—R-27 


Parties: Members of International Air 
Transport Association. 
Date Filed: February 6, 1987. 
Subject: South Pacific Fares. 
Proposed Effective Date: February 15, 
1987. 
Phyllis T. Kaylor, 
Chief, Documentary Services Division. 


[FR Doc. 87-3211 Filed 2-13-87; 8:45 am] 
BILLING CODE 4910-62-M 


Coast Guard 


[CGD-87-01] 


Vessel Certificates and Exemptions 
Under the International Regulations 
for Preventing Collisions at Sea (72 
COLREGS) 


AGENCY: Coast Guard, DOT. 


ACTION: Notice of granting of 
certificates of alternative compliance to 


vessels. 


SUMMARY: This notice lists the 
commerical vessel granted a Certificate 
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of Alternative Compliance. The vessel 
which, due: to it’s special construction 
and purpose, cannot comply fully with 
certain provisions of the International 
Regulations for Preventing Collisions at 
Sea (72 COLREGS) without interfering 
with the vessel’s special functions. The 
intent of this notice is to allow the-- 
mariner to be aware‘of the listing of 
these commercial vessels that have been 
granted a Certificate of Alternative 
Compliance. 

EFFECTIVE DATE: January 9, 1987. 

FOR FURTHER INFORMATION CONTACT: 
LCDR Robert S. Varanko, Eleventh 
Coast Guard District Marine Safety 
Division, Union Bank Building Suite 709, 
400 Oceangate, Long Beach, CA 90822. 
Telephone (213) 590-2301. 
SUPPLEMENTARY INFORMATION: Under 
the provisions of subsection 1605(c) of 
Title 33 United States Code, the Coast 
Guard publishes, in the Federal Register, 
a listing of vessels granted Certificates 
of Alternative Compliance. Certificates 
of Alternative Compliance are based on 
a determination that a vessel cannot 
comply fully with International Rules of 
light(s), shape(s), and sound signal 
provisions without interference with the 
vessel's special functions. The 
alternative allowed results in the closest 
possible compliance. with Annex I of the 
72 COLREGS. These vessels are 
incapable of complying with the 72 
COLREGS light provisions. The 
following commerical vessel is not in 
compliance with the 72 COLREGS and 
has been issued a Certificate of 
Alternative Compliance. 


Vessel and Official Number 

The following vessel's. sidelights are 
foward of the masthead light: 

M/V Pacific Escort-—650276. 

Dated: February 4, 1987. 


Terry Lucas, 


Captain, U.S. Coast.Guard Commander, 
Eleventh Coast Guard District, Acting. 


[FR Doc. 87-3241 Filed 2-13-87; 8:45 am] 
BILLING CODE 491-014-m 


National Highway Traffic Safety 
Administration 


[Docket No. 87-01; Notice 1] 


Preliminary Evaluation Report on Seat 
Back Locks; Federal Motor Vehicle 
Safety Standards; Seating Systems; 
Request for Comments 


AGENCY: National. Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Request for comments. 


SUMMARY: This notice announces the 
publication by NHTSA of a preliminary 


Evaluation Report concerning Safety 
Standard No. 207, Seating Systems. This 
staff report evaluates safety 
effectiveness, benefits and: costs of seat 
back locks for two-door passenger cars 
with folding front seatbacks: The report 
was. developed in response to-Executive 
Order 12291, which provides for 
Government-wide review of existing 
major Federal regulations. The agency 
seeks public review and comment on 
this evaluation:-Comments received will 
be used to complete the review required 
by Executive Order 12291. 

pate: Comments must be received no 
later than May 18, 1987. 

ADDRESSES: Interested persons may 
obtain a copy of the report free of 
charge by sending a self-addressed 
mailing label to Ms. Glorious Harris 
(NAD-51), National Highway Traffic 
Safety Administration, 400 Seventh 
Street SW., Washington, DC, 20590. All 
comments should refer to the docket and 
notice number of this notice and be 
submitted to: Docket Section, Room 
5109, Nassif Building, 400 Seventh Street 
SW., Washington, DC., 20590. [Docket 
hours, 8:00 a.m.—4:00 p.m., Monday 
through Friday:] 

FOR FURTHER INFORMATION CONTACT: 
Mr. Frank G. Ephraim, Director, Office 
of Standards Evaluation, Plans and 
Policy, National Highway Traffic Safety 
Administration, Room 5208, 400 Seventh 
Street SW., Washington, DC, 20590 (202- 
366-1574). 

SUPPLEMENTARY INFORMATION: Standard 
No. 207, Seating Systems (49 CFR 
571.207) specifies strength requirements 
for automotive seats and their 
attachment assemblies, so as to 
minimize the possibility of their failure 
by forces acting on them as a result of 
vehicle impact. The standard includes a 
requirement that front seats: with folding 
seatbacks be equipped with a locking 
device, designed to limit the forward 
motion of the seatback in a collision and 
to keep the seatback away from front 
seat occupants. Standard No. 207 took 
effect for passenger cars on January 1, 
1968 and for multipurpose passenger 
vehicles, trucks and buses on January 1, 
1972. Seat back locks were installed in 
domestic two-door passenger cars 
during 1967-68. 

Pursuant to Executive Order 12291, 
NHTSA recently conducted an 
evaluation of seatback locks to 
determine the effectiveness of the 
technology selected by automobile 
manufacturers in preventing fatalities 
and injuries and to determine the 
benefits and costs of the technology to 
consumers. Under the Executive Order, 
agencies are to review existing 
regulations to determine whether the 
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regulations are achieving the Order's 
policy goals, i.e., achieving legislative 
goals effectively and efficiently and 
without imposingany unnecessary 
burdens on those affected. This 
preliminary evaluation is an analysis of 
the effectiveness, benefits and costs of 
seat back locks for two-door passenger 
cars with folding front seatbacks. 

The evaluation is based on:statistical 
analyses of Washington, Texas, New 
York, Fatal Accident Reporting System 
and Multidisciplinary Accident 
Investigation data (with special 
emphasis:on back seat occupants, 
frontal crashes, and crashes involving 
occupant ejection or vehicle fire), sled 
test analyses and. a cost study of 
production lock. assemblies. 


It was found that the locks hold 
seatbacks in place im crashes: when the 
back seat is unoccupied, but locks or 
other seat components often separate at 
moderate crash speeds when there are 
unrestrained back seat occupants. No 
statistically significant injury or fatality 
reductions: were found for seat back 
locks in any of the accident data files or 
in the sled tests. The locks add about 
$14 (in 1985 dollars) to the lifetime cost 
of owning and operating a car. 

This evaluation is called a 
“preliminary” one because, statistically 
speaking, it is difficult to prove 
definitively that a safety device is not 
effective. That is because the absence of 
statistically significant positive findings 
does not constitute proof that a safety 
device is completely ineffective. There 
might still be some narrowly defined 
crash types where the locks are, in fact, 
beneficial but there are simply not 
enough data of that type of crash for a 
statistically meaningful effectiveness 
analysis. 

NHTSA welcomes public review of 
the evaluation report and invites the 
public to submit comments. NHTSA 
would be especially interested in 
learning of any test data, statistical 
analyses, or in-depth accident 
investigations which show some kind. of 
significant effect for seat back locks. 

It is requested but not required that 10 
copies of comments, be submitted. 

Those persons desiring to be notified 
upon receipt of their comments in the 
rules docket should enclose, in the 
envelope with their comments, a self- 
addressed stamped postcard. Upon 
receiving the comments, the docket 
supervisor will return the postcard by 
mail. 

Authority: 15 U.S.C. 1392, 1401, 1407; 


delegation of authority at 49 CFR 1.50 and 
501.8. 
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Issued on: February 10, 1987. 
Adele Spielberger, 
Associate Administrator for Plans and Policy. 
[FR Doc. 87-3202 Filed 2-13-87; 8:45 am] 
BILLING CODE 4910-59-M 


DEPARTMENT OF THE TREASURY 
Secret Service 


Privacy Act of 1974; Proposed New 
Routine Use for an Existing System of 
Records 


AGENCY: Secret Service, Treasury. 
ACTION: Notice of proposed new routine 


use for an existing system of records. 


SUMMARY: In accordance with the 
requirements of the Privacy Act of 1974, 
5 U.S.C. 552(a)(c)(4), the Secret Service 
gives notice of a proposed new routine 
use for the United States Secret 
Service's Criminal Investigation 
Information System (Treasury/USSS 
00.002) last published in the Federal 
Register on July 25, 1985 (50 FR 30391). 
The proposed routine use would permit 
the disclosure of digitized fingerprint 
computation information to the Northern 
Virginia Regional Identification System. 
DATES: Any interested party may submit 
written comments regarding this 
proposal. To be considered, comments 
must be received within 30 days of the 
publication of this notice. Unless public 
comments are received which warrant 
modification of the proposed revision, it 
will become effective March 19, 1987. 
ADDRESS: Written comments should be 
forwarded to John J. Kelleher, Office of 
Chief Counsel, United States Secret 
Service, 1800 G Street NW., Room 842, 
Washington, DC 20223. Comments 
which are received will be available for 
public inspection at the above address 
by appointment only. Appointments 
may be made by contacting Donna 
Boudreau at (202) 535-5771. 

FOR FURTHER INFORMATION CONTACT: 
Arthur Rehkemper, Special Agent in 
Charge, Forensic Services Division, 
United States Secret Service, 1800 G 
Street NW., Room 929, Washington, DC 
20223. 

SUPPLEMENTARY INFORMATION: This 
proposed new routine use involves the 
disclosure of the digital computations of 
fingerprints to the Northern Virginia 
Regional Identification System 
(NOVARIS). 

NOVARIS is a specialized computer 
system shared by a number of Northern 
Virginia police departments. This 
system utilizes a computer-based 
comparison technique that acts as a 
primary screening device for identifying 


similar fingerprints. Basically the system 
converts a normal fingerprint into digital 
information which is then used to 
compare prints by evaluating the 
similarities in the digitized data. This 
system is radically more efficient than 


the hand search method currently used 


by the Secret Service. 

This proposed routine use will allow 
the Secret Service to utilize the 
NOVARIS system for storage and 
retrieval of fingerprints maintained by 
the Secret Service. No personal 
identifying information will be supplied 
to NOVARIS when the Secret Service 
fingerprint data is entered into the 
system. NOVARIS will have only the 
digital computation of the prints, with 
each computation receiving a code letter 
or number known to the Secret Service. 
The original fingerprint card with its 
identifying data will remain in the 
custody of the Secret Service Forensic 
Services Division. The Secret Service 
will supply a NOVARIS member with 
fingerprints and personal identification 
data only after the NOVARIS computer 
has chosen a Secret Service print as a 
possible match of an unidentified print 
discovered in a legitimate law 
enforcement investigation. 

Dated: February 6, 1987. 


John F.W. Rogers, 
Assistant Secretary (Management). 


For the reasons set out in the 


preamble, Treasury/USSS 00.002 is 
revised to read as follows: 


Treasury/USSS 00.002 
SYSTEM NAME: 


Treasury/USSS-Criminal 
Investigation Information System. 


SYSTEM LOCATION: 


(a) United States Secret Service, 1800 
G Street NW., Washington, DC 20223, 
(b) Components of this System are 
geographically dispersed throughout 
Secret Service field offices. (See below 
United States Secret Service Appendix 
A listing the addresses of Secret Service 
field offices). 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

(a) Individuals who have been or are 
currently the subject of a criminal 
investigation by the U.S. Secret Service 
in connection with the performance by 
that agency of its authorized criminal 
investigative functions; 

(b) Individuals who are payees, 
registered owners or endorsers of stolen 
or lost obligations and other securities 
of the United States; 

(c) Individuals who are fugitives, 
released prisoners, correspondents, 
organized crime figures, and victims of 
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crimes who have been identified by the 
Secret Service in the conduct of criminal 
investigations or by information 
supplied by other law enforcement 
agencies, government units, and the 
general public. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

(a) Records containing information 
compiled for the purpose of identifying 
individual criminal offenders and 
alleged offenders and consisting only of 
identifying data and notations of arrest, 
the nature and disposition of criminal 
charges, sentencing, confinement, 
release, and parole and probation 
status; 

(b) Records containing information 
compiled for the purpose of a criminal 
investigation, including reports of 
informants and investigators, and 
associated with an identifiable 
individual; 

(c) Records containing reports 
identifiable with an individual compiled 
at various stages of the process of 
enforcement of criminal laws from 
arrest or indictment through release 
from supervision; 

(d) Records containing investigatory 
material compiled for law enforcement 
purposes, including but not limited to, 
handwriting exemplars; laboratory 
analyses of inks and papers; 
handwriting analyses; petitions for the 
remission of forfeitures; notice of non- 
receipt of Treasury drafts; affidavits of 
forged endorsements; opinions of the 
examiner of questioned documents; 
certificates by owners of U.S. registered 
securities concerning forged requests for 
payments or assignments; applications 
for relief on account of loss, theft, or 
destruction of U.S. Savings Bonds or 
checks; photographic reproductions of 
obligations and other securities of the 
United States; contraband items; claims 
against the United States for the 
proceeds of government checks and 
bonds; and reports necessary for the 
settlement of check and bond claims. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

The criminal investigative authority of 
the U.S. Secret Service is contained in 18 
U.S.C, 3056. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
(a) Referral to Federal, State, and 
local governments, foreign and 
domestic, having prosecutive and civil 
law enforcement functions for use by 
attorneys, magistrates, and judges; and 
parole and probation authorities for the 
purpose of prosecuting, sentencing, and 
determining the parole and probation 
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status of criminal offenders or suspected 
criminal offenders; 


(b) Referral to personnel of other 
Federal, State and local law 
enforcement agencies, foreign and. 
domestic, for the purpose of developing 
information on subjects involved in 
Secret Service criminal investigations 
and assisting other law enforcement 
agencies in the investigation and 
prosecution of violations of the criminal 
laws which those agencies are 
responsible for enforcing; 

(c) Referral to personnel of Federal, 
State, and local governmental agencies, 
where such referral is considered 
reasonably necessary for the purpose of 
furthering Secret Service efforts to 
investigate the activities of and 
apprehend criminal offenders and 
suspected criminal offenders; 

(d) Referral to personnel of Federal, 
State, and local governmental agencies, 
foreign and domestic, where there is a 
showing of reasonable necessity to 
obtain such information to accomplish a 
valid law enforcement purpose; 

(e) Referral to employees and officials 
of financial and commercial business 
firms and to private individuals of 
identifying information pertaining to 
actual or suspected criminal offenders 
where such referral is considered 
reasonably necessary for the purpose of 
furthering Secret Service efforts to 
investigate the activities of and 
apprehend criminal offenders and 
suspected criminal offenders; 

(f) Records maintained in this system 
indicating a violation or potential 
violation of law, whether civil, criminal 
or regulatory in nature, and whether 
arising by general statute or particular 
program statute, or by regulation, rule or 
order issued pursuant thereto, may be 
referred to the appropriate agency, 
whether Federal, State, local or foreign, 
charged with the responsibility of 
iavestigating or prosecuting such 
violation or charged with enforcing or 
implementing the statute, or rule, 
regulation or order pursuant thereto; 

(g) Disclosures in the course of 
presenting evidence to a court, 
magistrate or administrative tribunal 
and disclosures to opposing counsel in 
the course of prosecuting a violation or 
potential violation of law, whether civil, 
criminal or regulatory in nature and 
whether arising by general statute or 
particular program statute, or by 
regulation, rule or order issued pursuant 
thereto; 

(h) Disclosures to Federal, State or 
local agencies maintaining civil, 
criminal or other relevant enforcement 
information or other pertinent 
information relevant to an agency 


decision concerning the hiring or 
retention of an employee, or the 
issuance of a license, grant or other 
benefit; 

(i) Disclosure to.a Federal agency, in 
response to its request, im connection. 
with the hiring or retention of an 
employee, the issuance of a security 
clearance, the reporting of an 
investigation of am employee, the letting 
of a contract or the issuance of a license, 
grant or other benefit by the requesting 
agency, to the extent that the 
information is relevant and necessary to 
the requesting agency’s decision on the 
matter; 

(j) Disclosures of information relating 
to criminal and civil proceedings to the 
news media in accordance with the 

guidelines contained in 28 CFR 50.2; 
nk) Disclosure in connection with the 
utilization by the Secret Service of the 
Northern Virginia Regional 
Identification System for the storage and 
retrieval of fingerprints maintained by 
the Service. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

All records comprising this System of 
the U.S. Secret Service are contained in 
file jackets. Portions of the indices and 
information contained in the records are 
programmed into a computer maintained 
at Headquarters, U.S. Secret Service, 
1800 G Street NW., Washington, DC. 


RETRIEVABILITY: 

This System of the U.S. Secret Service 
is indexed alphabetically by name at 
Headquarters and, in the field master 
and magnetic media indices. Access to 
the physical files containing records is 
by case number obtained from the 
alphabetized name indices. 


SAFEGUARDS: 

(1) The field jackets and indices 
containing the records of this System 
are secured by alarms, and other 
internal security devices; in locked 
rooms with guards on duty on an 
around-the-clock basis. Access to the 
records is available only to employees 
responsible for records management and 
operational employees with a “a need to 
know,” each of whom have top secret 
security clearances; 

(2) The file jackets and the master 
field indices ocmprising this System in 
Secret Service Field Offices are located 
in locked filing cabinets and in locked 
rooms when Secret Service employees 
are not on duty. Access to the System is 
limited to employees of the Secret 
Service holding top secret security 
clearances, 
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RETENTION AND DISPOSAL: 

The retention schedules for records 
comprising this System are as follows: 

(1) All Judicial cases, 20:years; 

(2) Non-judicial criminab investigative 
cases (except non-judicial check and 
bond cases), 10 years; 

(3) Non-judicial check claim and bond 
forgery cases, 5 years; 

(4) Administrative files of an 
investigative nature, 5 years; 

(5) All other files and records the 
disposition of which is not otherwise 
specified, 5 years; 

(6) Investigations for other districts, 2 
years; 

(7) Receipts for counterfeits and 
contraband, 2 years; 

(8) Investigation Control Forms, 
retention varies. according to the specific 
type of case involved; 

(9) Arrest History Forms, varies 
according to the specific type of case 
involved; 

(10) Headquarters Criminal 
Investigative case files, 50 years; 

(11) Disposal of records contained in 
this System is by burning, shredding, 
maceration, and pulping, 


SYSTEM MANAGER(S) AND ADDRESS: 
Assistant Director, Office of 

Investigations, U.S. Secret Service, 1800 

G Street NW., Washington, DC 20223. 


NOTIFICATION PROCEDURE: 

In accordance with the provisions of 5 
U.S.C. 552a (j) and (k), the Director of 
the U.S. Secret Service has exempted 
this System from compliance with the 
provisions of 5 U.S.C. 552a{e)(4)(G). 


RECORDS ACCESS PROCEDURES: 

In accordance with the provisions of 5 
U.S.C. 552a (j) and (k), the Director of 
the U.S. Secret Service has exempted 
this System from compliance with the 
provisions of 5 U.S.C. 552a(e)}(4)(H). 


CONTESTING RECORD PROCEDURES: 
See access above. 


RECORD SOURCE CATEGORIES: 

In accordance with the provisions of 5 
U.S.C. 552a (j) and (k), the Director of 
the U.S. Secret Service has exempted 
this System from compliance with the 
provisions of 5 U.S.C. 552a(e)(4)(1). 


SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

This system is exempt from 5 U.S.C. 
552a (c)(3), (c)(4), (d), (e)(1), Ce)(4)(G), 
(e)(4)(H), and (e)(4)(1), of the Privacy Act 
pursuant to 5 U.S.C. 552a (j) and (k). 

[FR Doc. 87-3213. Filed: 2-13-87; 8:45. am] 
BILLING CODE 4810~42-M 





Sunshine Act Meetings 


i published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-408) 5 U.S.C. 552b(e)(3). 


Time and Date: Commission Meeting 
Thursday, February 19, 1987 10:00 a.m. 

Lecation: Room 456, Westwood 
Towers 5401 Westbard Avenue 
Bethesda, Md. 

Status: Closed to the Public. 

’ Matters To Be Considered: 
Compliance Status Report. 

The staff will brief the Commission on 
various compliance matters. 

For a recorded message containing the 
latest agenda information, call 301-492- 
5709. 

Contact Person for Additional 
Information: Sheldon D. Butts, Office of 
the Secretary, 5401 Westbard Ave., 
Bethesda, Md. 20207 301-492-6800. 
Sheldon D. Butts, 

Deputy Secretary. 

February 10, 1987. 

[FR Doc. 87-3247 Filed 2-11-87; 4:23 pm] 
BILLING CODE 6355-01-M 


Date and Time: 1:30 pm (Eastern 
Time) Monday, February 23, 1987. 

Place: Clarence M. Mitchell, Jr., 
Conference Room No. 200-C on the 2nd 
Floor of the Columbia Plaza Office 
Building, 2401 E Street, NW., 
Washington, DC 20507 

Status: Part will be open to the public 
and part will be closed to public. 

Matters To Be Considered: 


Open 


1. Announcement of Notation Vote(s). 

2. A Report on Commission 
Operations (Optional). 

3. Proposed Semi-Annual Regulatory 
Agenda. 


Closed’ 


Litigation Authorization; General 
Counsel Recommendations; Discussion 
of Certain Commissioner’s Charge. 

Note.—Any matter not discussed or 
concluded may be carried over to a later 
meeting. {In addition to publishing notices on 
EEOC Commission meetings in the Federal 
Register, the Commission also provides a 
recorded announcement a full week in 
advance on future Commission sessions. 
Please telephone (202} 634-6748 at all times 
for information on these meetings.) 


Contact Person for More Information: 
Cynthia C. Matthews, Executive Officer 
at (202) 634-6748. 

Dated and issued: February 11, 1987. 


Cynthia C. Matthews, 

Executive Officer, Executive Secretariat. 
[FR Doc. 87-3271 Filed 2-12-87; 10:48 am} 
BILLING CODE 6750-06-M 


FARM CREDIT ADMINISTRATION 


SUMMARY: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(e)(3)), of the 
forthcoming regular meeting of the Farm 
Credit Administration Board (Board). 
The regular meeting of the Board 
originally scheduled for February 3, 1987 
is rescheduled to Monday, February 23, 
1987. 


DATE AND TIME: The meeting is 
scheduled to be held at the offices of the 
Farm Credit Administration in McLean, 
Virginia, on February 23, 1987, from 
10:00 a.m. until such time as the Board 
may conclude its business. 


FOR FURTHER INFORMATION CONTACT: 
Kenneth J. Auberger, Secretary to the 
Farm Credit Administration Board, 1501 
Farm Credit Drive, McLean, Virginia 
22102-5090, (703-883-4010). 


ADDRESS: Farm Credit Administration, 
1501 Farm Credit Drive, McLean, 
Virginia 22102-5090. 


SUPPLEMENTARY INFORMATION: Parts of 
this meeting of the Board will be open to 
the public (limited space available), and 


Federal Register 
Vol. 52, No. 31 


Tuesday, February 17, 1987 


parts of the meeting will be closed to the 
public. The matters to be considered at 
the meeting are: 

1. Approval of Minutes of January 
Meeting. 

2. Proposal to Prohibit Persons from 
Serving Concurrently as the Chief 
Executive Officer of a Farm Credit Bank 
and an Association. 

3. Consideration of St. Paul District 
Incentive Compensation Program. 

4..FCS Building Association Matters. 

5. Examination and Enforcement 
Matters.! 

Dated: February 11, 1987. 


Kenneth ]. Auberger, 

Secretary, Farm Credit Administration. 
[FR Doc. 87-3248 Filed 2-11-87; 4:55 pm] 
BILLING CODE 6705-01-M 


INTERSTATE COMMERCE COMMISSION 


Time and Date: 10:00 a.m., Tuesday, 
February 24, 1987. 

Place: Hearing Room A, Interstate 
Commerce Commission, 12th & 
Constitution Avenue, NW., Washington, 
DC 20423. 

Status: Open Special Conference. 

Purpose: The purpose of the 
conference is for the Commission to 
discuss among themselves, and to vote 
on, the agenda item(s). Although the 
conference is open for public 
observation, no public participation is 
permitted. 

Matter To Be Discussed: Docket No. 
39117—Lo Shippers Action Committee 
v. Aberdeen and Rockfish Railroad 
Company et al. 

Contact Person for More Information: 
Alvin H. Brown, Office of Legislative 
and Public Affairs, Telephone: (202) 275- 
7252. 


Noreta R. McGee, 

Secretary. 

[FR Doc. 87-3302 Filed 2-12-87; 1:28 pm] 
BILLING CODE 7035-01-M 


1 Session closed. to the public—exempt pursuant 


to 5 U.S.C. 552b{c)}(4}, (8) and (9). 





Corrections 


This section of the an. REGISTER 
i f previously 


Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 51 


United States Standards for Grades of 
Seed Potatoes 


Correction 


In rule document 87-2255 beginning on 
page 3399 in the issue of Wednesday, 
Fedruary 4, 1987, make the following 
corrections: 


§ 51.3006 [Corrected] 
On page 3402, in § 51.3006(c), in Table 


Il, in the entry “Ingrown sprouts”, an “x” 

should appear under “When removal. . 

"; in the next line “Dx” should be 

— and in the entry for “All other. 
4 should appear under “When 


veneer wa 
BILLING CODE 1505-01-D 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 421 
[OW-FRL-3098-5] 


Nonferrous Metals Manufacturing 
Point Source Category Effiuent 
Limitations Guidelines; Pretreatment 
Standards and New Source 
Performance Standards 


Correction 


In proposed rule document 87-1326 
beginning on page 2480 in the issue of 
Thursday, January 22, 1987, make the 
following correction: 

On page 2481, in the second column, 
in the second complete paragraph, in the 
11th line, the fourth word should read 
“uncommingled”. 


BILLING CODE 1505-01-D 





DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 

21 CFR Part 558 
[Docket No. 86N-0451] 

Proposed Revocation of Regulation 


Correction 


In proposed rule document 86-28332 
beginning on page 45346 in the issue of 
Thursday, December 18, 1986, make the 
following correction: 

On page 45347, in the second column, 
in the paragraph under, “Er vironmental 
Impact”, in the first line, “31" should 
read “21”. 


BILLING CODE 1505-01-D 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 
[Docket No. 86C-0495] 


The Proctor and Gamble Co.; Filing of 
Color Additive Petition 


Correction 


In the notice document beginning on 
page 3349 in the issue of Tuesday, 
February 3, 1987, make the following 
corrections: 
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1. On page 3349, in the third column, 
in the SUMMARY, in the 11th line, 
“fitness” should read “fineness”; 

2. On page 3350, in the first column, in 
the seventh line, “fitness” should read 
“fineness”; and 

3. On page 3350, in the first column, in 
the file line; “FR Doc. 87-2021” should 
read “FR Doc. 87-2027”. 


BILLING CODE 1505-01-DS4734 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 


26 CFR Part 1 
(T.D. 8113] 


Withholding Upon Dispositions of U.S. 
Real Property Interests by Foreign 
Persons 


Correction 


In a correction to rule document 86- 
28511 appearing on page 3916 in the 
issue of Friday, February 6, 1987, make 
the following corrections: 


§ 1.1445-1 [Corrected] 

On page 3916, in the third column, in 
“§ 1.445-1", the section number should 
appear as set forth above. Also in items 
3, 4, and 5, “§ 1.445-1" should read 
“§ 1.1445-1”. 


BILLING CODE 1505-01-D 
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February 17, 1987 


Part Il 


Department of 
Transportation 


Research and Special Programs 
Administration 


49 CFR Parts 171 and 172 
Hazardous Substances; Corrections 
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DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


49 CFR Parts 171 and 172 


[Docket No. HM-145F, Amdt. Nos. 171-90, 
172-108] 


Hazardous Substances; Corrections 


AGENCY: Research and Special Programs 
Administration (RSPA), Department of 
Transportation (DOT). 


ACTION: Final rule; corrections. 


SUMMARY: This document corrects errors 


in the regulatory text of a final rule 
issued under Docket HM-145F, 
Amendment Numbers 171-90 and 172- 
108, entitled Hazardous Substances, 
which was published in the Federal 
Register on Friday, November 21, 1986 
[51 FR 42174]. This document also 
authorizes the use of “D” numbers to 
identify EPA unlisted hazardous wastes 
which exhibit “ICRE” characteristics. 
FOR FURTHER INFORMATION CONTACT: 
Lee Jackson, (202) 366-4488 or George 
Cushmac, (202) 366-4545, Office of 
Hazardous Materials Transportation, 
RSPA, Washington, DC 20590. Questions 
about hazardous substance designations 
or reportable quantities should be 
directed to the EPA. Call the RCRA/ 
Superfund hotline at (800) 424-9346, or, 
in Washington, DC, (202) 382-3000. 
SUPPLEMENTARY INFORMATION: On 
November 21, 1986, RSPA amended the 
Hazardous Materials Regulations (HMR) 
by incorporating into the HMR, as 
hazardous materials, all substances 
designated as hazardous substances 
under the Comprehensive 
Environmental Response, Compensation 
and Liability Act of 1980 (CERCLA). 
This action was necessary to comply 
with the Superfund Amendments and 
Reauthorization Act of 1986. In the final 
rule, hazardous substances and their 
reportable quantities (RQs) were listed 
in an Appendix to § 172,101. In addition, 
the final rule contained amendments 
making the HMR applicable to these 
hazardous substances. The effective 
date of that final rule was January 1, 
1987. However, RSPA published an 
amendment on December 24, 1986 (51 FR 
46672) which extends that effective date 
to July 1, 1987, to afford shippers 
sufficient time to comply with the rule. 
This amendment corrects the errors 
which appear in the regulatory text of 
that rule. 

Paragraph (d)({1)(i) of § 171.11 is 
revised to clearly indicate the correct 
format for adding additional descriptive 
information when the proper shipping 


name does not include the name of the 
hazardous substance. 

Sections 171.12a(a)(3) and 172.102(e) 
are revised to reference applicable 
description requirements for hazardous 
substances in §§ 172.203(c) and 172.324. 
This corrects certain grammatical errors 
and clarifies the application of 
requirements. Editorially, paragraph (c) 
of § 172.101 is amended by removing the 
reference contained in this paragraph to 
paragraph (b)(4), since the symbol “E” 
no longer appears in Column 1 of the 
Hazardous Materials Table. Further, the 
spelling of the word “ignitibility” is 
changed everywhere it appears in the 
regulatory text so that the spelling of the 
word is consistent with EPA's spelling 
(i.e., ignitability). 

In the Appendix to § 172.101 which 
begins on page 42177, paragraphs 2, 3 
and 4 of the introductory text to the List 
of Hazardous Substances and 
Reportable Quantities are revised for 
clarity and to correct certain errors 
which appeared upon publication. The 
portion of paragraph 2 which appears on 
page 42178 is revised to include 
reference to ‘“‘K numbers” since waste 
streams are referenced by both “F” and 
“K” numbers. 

Several changes are made to the List 
of Hazardous Substances and 
Reportable Quantities. A few of the 
reportable quantities are changed (either 
raised or lowered) because of incorrect 
entries in the original list. Many of the 
broad generic categories of materials 
which appear on the list in upper case 
letters are removed from the list because 
there are no RQ's assigned to these 
categories. Also removed from each of 
these entries are the two asterisks (**) 
which reference a footnote that stated 
no RQ is being assigned to that 
particular generic or broad class. These 
entries and the footnote are removed 
because, by definition, a material must 
have a reportable quantity to be a 
hazardous substance. Several 
adjustments are made to certain entries 
on the list by revising, removing, or 
adding either the entire line entry or a 
— of the entry. Some entries on the 

ist are rearranged so they appear in 
correct alphabetical sequence. 

The symbols “*” and “@"” are deleted 
from certain entries which appear on the 
list because either the exact name of the 
hazardous substance does not appear in 
the § 172.101 Hazardous Materials Table 
or the name of the synonym for the 
hazardous substance which RSPA 
added is inappropriate. The footnote at 
the end of the list which is referenced by 
the symbol “***” is removed because it 
refers to EPA requirements. This symbol 
is also removed from the entries 
“RADIONUCLIDES”, “Ferric dextran” 
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and “Iron dextran”. The symbol “#” 
which appears on the list after certain 
“F” and “K” numbered wastes and at 
the end of the list as a footnote is 
removed because it is inappropriate. 
The footnote represented by the symbol 
“¢” is revised to state explicitly that 
solid metals which are in pieces whose 
particle size is larger than 100 
micrometers (0.004 inches) are not 
hazardous substances under the HMR. 
For convenience, the appendix to 

§ 172.101 is reprinted in its entirety. 

On page 42195, paragraph (c) of 
§ 172.203 is revised to clarify when the 
name or names of hazardous substance 
constituents must appear in parentheses 
on the shipping paper in association 
with the basic description. On this same 
page, § 172.324 is revised for ease of 
understanding and to plainly state when 
the name or names of a hazardous 
substance constituent must be marked 
in parentheses on a package having a 
capacity of 110 gallons or less. Changing 
each of these paragraphs removes the 
limitation contained in the final rule that 
made the requirement for additional 
information apply only to mixtures or 
solutions. It now applies to shipments of 
pure materials as well. 

The use of EPA waste numbers to 
identify waste streams (“F” and “‘K” 
numbers) was discussed in the preamble 
to the final rule (page 42175, column 2). 
For waste streams, the EPA waste 
number must be entered on shipping 
papers in association with the basic 
description (not. . . “in association 
with the proper shipping name.”. .. as 
originally stated). The EPA waste 
number for the waste stream must also 
be marked on non-bulk packagings 
(those of 110 gallons or less) in 
association with the proper shipping 
name. 

Since the final rule authorized the use 
of “F” and “K” numbers to identify 
waste streams, many people have 
inquired about the acceptability of using — 
“D” numbers to identify EPA unlisted 
hazardous wastes which exhibit “ICRE” 
characteristics. Upon consideration of 
these comments, RSPA agrees that the 
use of “D" numbers should be an 
authorized alternative to showing the 
letters “EPA” and the applicable ICRE 
characteristic. Therefore, RSPA is 
revising the appropriate sections of the 
rules text to allow the use of the terms 
“EPA ignitability” or “EPA corrosivity” 
or “EPA reactivity” or “EPA EP 
toxicity”, as appropriate or use of the 
corresponding “D” number, as 
appropriate, on shipping papers in 
association with the basic description 
and as marking on non-bulk packagings 
(those of 110 gallons or less) in 
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association with the proper shipping - 
name. 


Administrative Notices 


Because the amendments adopted 
herein were mandated by the Superfund 
Amendments and Reauthorization Act 
of 1986 (Pub. L. 99-499, October 17, 
1986), it has been determined that notice 
and public procedure are contrary to the 
public interest. No determinations have 
been made under the Regulatory 
Flexibility Act (5 U.S.C. 601, et seq.). 

Under the terms of “DOT Regulatory 
Policies and Procedures” (44 FR 11034, 
February 26, 1979), since these 
amendments are part of an emergency 
rulemaking governed by a short-term 
statutory deadline, no determination has 
been made as to whether it is 
“significant”. 

I certify that these amendments do not 
require preparation of an environmental 
impact statement under the National 
Environmental Policy Act (49 U.S.C. 
4321, et seq.). 

Although the provisions of Pub. L. 99- 
499 provide insufficient time for RSPA to 
perform the required analyses and make 
required findings under the applicable 
statutory, regulatory, and executive 
authorities, the agency is aware that 
amendments of such broad applicability 
may produce significant impacts on 
industry segments, a substantial number 
of which may be small enterprises. 

Because RSPA's role in regulating 
hazardous substances is directly tied to 
EPA’s ongoing hazardous substances 
responsibility, primarily through the 
agency's determination of reportable 
quantities, amendments will be made to 
HMR as necessary to satisfy the intent 
of Congress expressed in Pub. L. 99-499. 

In consideration of the foregoing, the 
following changes are made to Docket 
HM-145F [51 FR 42174, November 21, 
1986}, Amendment Numbers 171-90 and 
172-108: 

PART 171—GENERAL INFORMATION, 
REGULATIONS, AND DEFINITIONS 


1. In § 171.11, paragraph (d){1)(i) found 
in column 1 on page 42177 is correctly 
revised to read as follows: 


~ ¥171.1% Use of ICAO Technical 
instructions. 


* * * * * 


(d) 2 2 

(1) z 28 * 

{i} One of the following additional 
descriptions shall be entered, in 
parentheses, in association with the 
basic description on shipping papers 
and in association with the proper 
shipping name required to be marked on 
packages: 

{A) The name of the hazardous 
substance as shown in the appendix to 
§ 172.101 of this subchapter, unless the 
proper shipping name required by the 
ICAO Technical Instructions already 
includes the name of the hazardous 
substance; or 

(B) For waste streams, the waste 
stream number; or . 

(C) For wastes which exhibit an EPA 
characteristic of ignitability, corrosivity, 
reactivity, or EP toxicity, the letters 
“EPA” followed by the word 
“ignitability”, or “corrosivity”, or 
“reactivity”, or “EP toxicity”, as 
appropriate or the corresponding ‘“D” 
number, as appropriate. 


* * 


2. On page 42177, amendment number 


4, “(a)(3)(i) is revised to read as follows” 


is corrected to read “{a)(3} is revised to 
read.as follows” and the correct 
paragraph is set forth below: 


§171.12a Canadian shipments and 
packagings. 


(a) 22 

(3)-When.a hazardous material which 
is subject to the requirements of the 
TDG Regulations is also a hazardous 


_ substance as defined in this subchapter, 


the additional description requirements 
for hazardous substances in 
$$ 172.203(c) and 172.324 are applicable. 


* 2: oo ® * 


PART 172—HAZARDOUS MATERIALS 
TABLE AND HAZARDOUS MATERIALS 
COMMUNICATIONS REGULATIONS 


3. The authority citation for 49 CFR 
Part 172 continues to read as follows: 


Authority: 49 U.S.C. 1803, 1604, 1805, and 
1808; Pub. L. 998-499; and 49 CFR Part 1, unless 
otherwise noted. 


$ 172.101 [Amended] 


4. In § 172.101, paragraph (c) is 
amended by removing the reference to 
paragraph (b)(4). 


5. Beginning in the third column of 
page 42177, the appendix to § 172.101 is 
correctly added to read as follows: 


Appendix to § 172.101—List of Hazardous 
Substances and Quantities 


1. This appendix lists materials and their 
corresponding reportable quantities (RQs) 
which are listed or designated as “hazardous 
substances” under section 101(14) of the 
Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA; 
Pub. L. 96-510). A material in this list is 
regulated as a hazardous material and a 
hazardous substance under this subchapter if 
it meets the definition of a hazardous 
substance in § 171.8 of this subchapter. 


2. Column 1 of the list, entitled “Hazardous 
substances”, contains the names of 
hazardous substances. Elements and 
compunds are listed first in alphabetical 
sequence. Following the listing of elements 
and compounds is a listing of waste streams. 
These waste streams appear on the list in 
numerical sequence and are referenced by 
the appropriate “F” or “K” numbers. Column 
2 of the list, entitled “Synonyms”, contains 
the names of synonyms for certain elements 
and compounds listed in Column 1. No 
synonyms are listed for waste streams. 
Synonyms are useful in identifying hazardous 
substances and in identifying proper shipping 
names. Column 3 of the list, entitled 
“Reportable quantity (RQ)”, contains the 
reportable quantity (RQ), in pounds and 
kilograms, for each hazardous substance 
listed in Column 1. 

3. The procedure for selecting a proper 
shipping name for a hazardous substance is 
set forth in § 172.101(c}({9). 

4. A series of notes is used throughout the 
list to provide additional information 
concerning certain hazardous substances. 
These notes are explained at the end of the 
list. 


List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QuANTITIES—Continued 


5000 (2270) 
10 (4.54) 
5000 (2270) 
100 (45.4) 
5000 (2270) 
100 (45.4) 
5000 (2270) 
10 (4.54) 


5000 (2270) 
100 (45.4) 
5000 (2270) 
1 (0.454) 
5000 (2270) 
5000 (2270) 
1000 (454) 
1 (0.454) 


100 (45.4) 
1000 (454) 
100 (45.4) 
5000 (2270) 
1 (0.454) 

1 (0.454) 
1000 (454) 
1000 (454) 
1 (0.454) 
100 (45.4) 
5000 (2270) 
5000 (2270) 
5000 (2270) 
1000 (454) 
100 (45.4) 
5000 (2270) 
5000 (2270) 
5000 (2270) 
5000 (2270) 
1000 (454) 
5000 (2270) 
1000 (454) 
5000 (2270) 
100 (45.4) 
1000 (454) 
5000 (2270) 
10 (4.54) 
1000 (454) 
5000 (2270) 
100 (45.4) 
5000 (2270) 
5000 (2270) 
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List-OF HAZARDOUS SUBSTANCES AND REPORTABLE QuaNTiTIES—Continued 


Synonyms QuenenyiFie RQ) 
( 
Pounds(Ki ) 


1 (0.454) 

1 (0.454) 

1(0.454) 

1 (0.454) 

1 (0.454) 

methyl @.. wer om i 1 (0.454) 
Azinno(2’,3’:3,4)pyrrolo(1,2-a)indole-4,7-dione,6- i i i 1 (0.454) 

methyl}-1,1a,2,8,8a, 8b-hexahydro-8a-methoxy-5-methy!-. 

Barium cyanide * 10 (4.54) 


pew seemed 1,2-dihydro-3-methyt-.. e J : wae 


1 (0.454) 
5000 (2270) 
1 (0.454) 


1 (0.454) 


1 (0.454) 
5000 (2270) 
1(0.454) 
1000 (454) 
1 (0.454) 

1 (0.454) 

1 (0.454) 

1 (0.454) 

1 (0.454) 
5000 (2270) 
1000 (454) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 


100 (45.4) 
100 (45.4) 


5000 (2270) 
100 (45.4) 
1000 (454) 


1 (0.454) 
1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 

1 (0.454) 
1 (0.454) 
1 (0.454) 

5000 (2270) 

1000 (454) 
10 (4.54) 

1 (0.454) 
5000 (2270) 
1 (0.454) 
10 (4.54) 

1 (0.454) 
5000 (2270) 
4 (0.454) 
10 (4.54) 


1000 (454) 
5000 (2270) 
5000 (2270) 
5000 (2270) 

1000 (454) 

100 (45.4) 

100 (45.4) 

100 (45.4) 


1 (0.454) 
1 (0.454) 
1 (0.454) 


1 (0.454) 

1 (0.454) 
100 (45.4) 
5000 (2270) 
5000 (2270) 
5000 (2270) 
1 (0.454) 

1 (0.454) 
10 (4.54) 

1 (0.454) 
1000 (454) 
1 (0.454) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QuaNTITIES—Continued 


Reporttte, 
eee PoundatKlograme) 


100 (45.4) 

1 (0.454) 
5000 (2270) 
1 (0.454) 
5000 (2270) 
5000 (2270) 
1 (0.454) 

1 (0.454) 

1 (0.454) 

1 (0.454) 


1 (0.454) 
1 (0.454) 
4 (0.454) 
1 (0.454) 
1 (0.454) 
1000 (454) 
1 (0.454) 


1000 (454) 
1 (0.454) 
10 (4.54) 
1 (0.454) 

1000 (454) 

1000 (454) 

100 (45.4) 

100 (45.4) 

100 (45.4) 
10.454) 
1 (0.454) 
1 (0.454) 

5000 (2270) 
5000 (2270) 


10 (4.54) 
100 (45.4) 

1 (0.454) 
5000 (2270) 


5000 (2270) 
1000 (454) 


100 (45.4) 
10 (4.54) 


5000 (2270) 


1 (0.454) 
1 (0.454) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
1000 (454) 
1000 (454) 
10 (4.54) 
1000 (454) 
10 (4.54) 
1000 (454) 
10 (4.54) 
1 (0.454) 
10 (4.54) 
1 (0.454) 


technical * 
4,7-Methanoindan, .2,4,5,8,7,8,8-octachioro-3a,4,7,7a-tetrahydro- 
4,7-Methanoindan, 1,2,4,5,6,7,8,8-octachioro-3a,4,7,7a-tetrahydro- 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


Synonyms Quantty(RQ) 
Pounds(Kilograms) 


10 (4.54) 
10 (4.54) 

1 (0.454) 
1000 (454) 
1000 (454) 
100 (45.4) 
5000 (2270) 


5000 (2270) 


100 (45.4) 
1000 (454) 


100 (45.4) 
1000 (454) 
5000 (2270) 
1 (0.454) 


1 (0.454) 
5000 (2270) 
5000 (2270) 

100 (45.4) 
100 (45.4) 


5000 (2270) 
100 (45.4) 
1000 (454) 
1000 (454) 

1 (0.454) 
1 (0.454) 
1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
1 (0.454) 
1000 (454) 
1 (0.454) 
1000 (454) 
1000 (454) 
1000 (454) 
1 (0.454) 
5000 (2270) 
10 (4.54) 
10 (4.54) 

1 (0.454) 


100 (45.4) 
5000 (2270) 
100 (45.4) 
100 (45.4) 
10 (4.54) 
100 (45.4) 
100 (45.4) 
10 (4.54) 
100 (45.4) 
100 (45.4) 
10 (4.54) 
100 (45.4) 
1000 (454) 
10 (4.54) 

10 (4.54) 
1000 (454) 
5000 (2270) 
1 (0.454) 

1 (0.454) 
100 (45.4) 


100 (45.4) 
100 (45.4) 


2,4-Dichlorophenoxyacetic acid 

5,12-Naphthacenedione, (8S-cis)-8-acetyl-10-[3-amino-2,3,6-trideoxy-alpha- vtyxo- 1 (0.454) 
hexopyranosyl)oxy]-7,8,9, 10-tetrahydro-6,8, 1 1-trinydroxy-1-methoxy-. 

Dichlorodipheny! dichloroethane. 1(0.454) 


1(0.454) 


1 (0.454) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QuANTITIES—Continued 


trichioroethane * 


10 (4.54) 


1000 (454) 
100 (45.4) 

1 (0.454) 

1 (0.454) 
5000 (2270) 
100 (45.4) 
100 (45.4) 


100 (45.4@ 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 

1 (0.454) 


5000 (2270) 
5000 (2270) 


1000 (454) 
1 (0.454) 


100 (45.4) 
100 (45.4) 
100 (45.4) 


1 (0.454) 
1000 (454) 


1000 (454) 
100 (45.4) 
100 (45.4) 


100 (45.4) 
5000 (2270) 
10 (4.54) 

1 (0.454) 


1 (0.454) 
100 (45.4) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


“\eneagneroitne acid, bis(1-methylethyl) ester 
...| Phosphoroditmoic acid, O,0-dimethy! S-{2imetnyiemno}-2<xoethy} exter 
aeef (4,19 *-Bipnenyl)-4,4° eee aes aor te icibiecsiasuaborets ae 


‘ ‘| Benzenamune, N, 
..| 1,2-Benzanthracene, 7,12-dimethyl-.... 
Fon (1.1-Bipheny-4.4-damne,3.3-<metty 


Endothall._........ eee erage = TF-Onabicyciol2 2.1 Iheptane- 


2,3-dicarboxylic 
I eae csinbccidetaachincoecescecelaosansasensens _queseuneetsuneersueeseneeeseneesssvesseussaseressesanenssnsssssnmeersineceemeeensesatsee] 1;2/3,4,10,10-Hexachioro-6,7-epoxy-1 ‘AAa.5,6,7,8,Ba-octahydro-endovendo-1, 4: 5,8 
dimethanonaphihaiene. 


1 (0.454) 
100 (45.4) 
10 (4.54) 
1 (0.454) 
1000 (454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
10 (4.54) 
100 (45.4) 
1 (0.454) 
1 (0.454) 


+ (0.464) 


1 (0.454) 
100 (45.4) 

1 (0.454) 
5000 (2270) 
100 (45.4) 


10 (4.54) 


10 (4.54) 
1000 (454) 


1000 (454) 
1000 (454) 
1000 (454) 
5000 (2270) 
1 40.454) 

1 (0.454) 


1000 (454) 
5000 (2270) 


1 (0.454) 
1000 (454) 
100 (45.4) 
1 (0.454) 


1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


1 (0.454) 


1000 (454) 
10 (4.54) 

1 (0.454) 
5000 (2270) 
1000 (454) 
1000 (454) 
1 (0.454) 
100 (45.4) 
10 (4.54) 

1 (0.454) 
1000 (454) 
5000 (2270) 


1 (0.454) 

1 (0.454) 
5000 (2270) 
5000 (2270) 
5000 (2270) 
1 (0.454) 

1 (0.454) 
100 (45.4) 
1000 (454) 


1000 (454) 
1 (0.454) 
5000 (2270) 


1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
5000 (2270) 
100 (45.4) 
1000 (454) 
1000 (454) 
1000 (454) 
100 (45.4) 
1000 (454) 
100 (45.4) 
5000 (2270) 
10 (4.54) 
100 (45.4) 
10 (4.54) 
1000 (454) 
5000 (2270) 
10 (4.54) 
5000 (2270) 
100 (45.4) 
1000 (454) 
5000 (2270) 
5000 (2270) 
5000 (2270) 
100 (45.4) 

1 (0.454) 

1 (0.454) 

1 (0.454) 

1 (0.454) 

1 (0.454) 

1 (0.454) 

1 (0.454) 
1(0.454) 

1 (0.454) 


Hexachiorocyclopentadiene 7 1 (0.454) 
1,2,3,4,10,10-Hexachioro-6,7-epoxy-1,4,4a,5,6,7,8,8a-octahydro-endo,endo-1,4:5,8- 1 (0.454) 


dimethanonapnthaiene. 
1,2,3,4,10,10-Hexachioro-6,7-epoxy-1,4,4a,5,6,7,8,8a-octahydro-endo,exo-1,4:5,8- =i 1 (0.454) 
dimethanonapnhthaiene. 


.| Ethane, 1,1,1,2,2,2-hexachioro- on 1 (0.454) 
| 1,2,3,4,10,10-Hexachioro-1 44a.5,8,88-hexahydro- ¥ 1 (0.454) 


dimethanonapnthaiene. 
1,2,3,4,10,10-Hexachioro-1,4,4a,5,8,8a-hexahydro-1,4,5,8-endo,endo- r 1 (0.454) 


dimethanonapnthaiene. 
1,2,3,4,10-10-Hexachioro-1,4,4a,5,8,8a-hexahydro-1,4:5,8-endo,exo- 1 (0.454) 
dimethanonaphthalene. 


100(45.4) 
1000 (454) 
100 (45.4) 
1 (0.454) 
1 (0.454) 
1 (0.454) 


1 (0.454) 

1 (0.454) 
10 (4.54) 
100 (45.4) 
5000 (2270) 
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Hazardous Substance 


sessvssecenssenennsorneesssansssvenssatecussnsensesereeneensctcesessensnrentensenversvensssoeenecnssssssesscocsseeee] MAYOOQON = ss pnesnsnsanensensenansenesenssssesseasseseeuesbansensensesesenssaseusseatessesscocseqsessssesesseossenaed 
Hydrogen fluoride 


Hydrogen cyanide... REZULTisi sisi coralsnotsecicssnaeccsshisanensinatepnssnionibchorensinattenovescedansts 
Hydrogen 


S-seegees 


-abs- 
EESERSEREEDESS 


1000 (454) 
100 (45.4) 
5000 (2270) 
5000 (2270) 
5000 (2270) 
1000 (464) 
1 (0.454) 

10 (4.54) 

1 (0.464) 

10 (4.54) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


Synonyms RQ) 
Poundelkikegrams) 


100 (45.4) 
1 (0.454) 


1000 (454) 


1000 (454) 
1000 (454) 


1 (0.454) 


1 (0.454) 

1 (0.454) 
100(45.4) 
1000 (454) 
1000 (454) 
1000 (454) 
5000 (2270) 


10 (4.54) 
10 (4.54) 
1 (0.454) 
5000 (2270) 
1 (0.454) 
10 (4.54) 


100 (45.4) 


1000 (454) 
1 (0.454) 
100 (45.4) 
5000 (2270) 
1 (0.454) 
10 (4.54) 
1000 (454) 
1 (0.454) 


100 (45.4) 
100 (45.4) 
eee ee me _ 10 (4.54) 
(BS-cis)-8-acety-10-[3-amino-2,3,6-trideoxy-alpha-L-tyxo-  Daunomycin CE eno a canalablainaiotebantinbalaetivdstinnssstejenontdicenteaicamusneeep ih 1 (0.454) 


100 (45.4) 
5000 (2270) 


5000 (2270) 
4 (0.454) 


-Naphthacenedione, 
eee ad ee eee 


100 (45.4) 
5000 (2270) 
1 (0.454) 

1 (0.454) 

1 (0.454) 

4 (0.454) 

1 (0.454) 
100 (45.4) 

1 (0.454) 
5000 (2270) 
1 (0.454) 
5000 (2270) 
1 (0.454) 

1 (0.454) 
1000 (454) 
5000 (2270) 
5000 (2270) 
1 (0.454) 
100 (45.4) 
1000 (454 
10 (4.54) 
5000 (2270) 
1000 (454) 
10 (4.54) 
10 (4.54) 

10 (4.54) 

10 (4.54) 
100 (45.4) 


‘i 


100 (45.4) 
100 (45.4) 


100 (46.4) 
100 (45.4) 


1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


100 (45.4) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 

1000 (454) 


Perchiorometiy) ON ai caticsttcaetialaacscicbtasbcaitacsSaassecen cca ccasistcscameseatbone 


PRON ncaa ansmnnsnsnsevenersinninoeenseocesnmeeeerecenonsversnenscosconsconmmsseonscccocentnsumcosesnssonnenssseceessnensstens 
ecient cetera cansoecetseaieniaaacasinanaaoicaia 


MON rerctarcsadbacibetacccas setae Scab crease coiastgnasadeeoulacsoacwusibonsovanasvenesnnsteinenessanienenainesonasmnnastieesteil 


PRNBIIE, BNI an caacsaaainsacesesecoscvcnsvescovecnnscnnecenecaneeconsvonnenncsoetscevecenscnseewenesenseneseenteeeeerenee 


fod Prowphendiaias acid, 0,0-diethyl ce MethyleStOr........---seneesanesssersserssrneennssers 
wf Carbomy ChIOTDe...ennnenennesensnnenntnmnnnnnensnntnniinnsetntnnntnmn 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QuANTITIES—Continued 
Hazardous Substance 


POLYCHLORINATED BIPHENYLS (PCBs) Aroclor 1016. 
Aroclor 1221.... 
Arocior 1232... 
Aroclor 1242... 
Arocior 1248..... 
Arocior 1254..... 


Arocior 1260..... 
1000 (454) 


1000 (454) 
1000 (454) 
1000 (454) 
10 (4.54) 
1000 (454) 
1000 (454) 
100 (45.4) 

1 (0.454) 
5000 (2270) 
1 (0.454) 

1 (0.454) 
5000 (2270) 
5000 (2270) 
1(0.454) 

1 (0.454) 
1000 (454) 
1 (0.454) 
1000 (454) 
10 (4.54) 
1000 (454) 
10 (4.54) 


10 (4.54) 

1 (0.454) 
5000 (2270) 
5000 (2270) 
1000 (454) 
10 (4.54) 
1000 (454) 
1 (0.454) 
5000 (2270) 
100 (45.4) 
1000 (454) 
100 (45.4) 
1000 (454) 
5000 (2270) 
1000 (454) 
1000 (454) 
1000 (454) 
100 (45.4) 
5000 (2270) 
100 (45.4) 


5000 (2270) 
5000 (2270) 
1000 (454) 
100 (45.4) 

1 (0.454) 
1000 (454) 
5000 (2270) 
1 (0.454) 
1000 (454) 
1000 (454) 
5000 (2270) 
1 (0.454) 
5000 (2270) 
100 (45.4) 

1 (0.454) 
10 (4.54) 

1 (0.454) 
5000 (2270) 
1 (0.454) 
5000 (2270) 


5000 (2270) 

1 (0.454) 

1 (0.454) 

10 (4.54) 

100 (45.4) 

10 (4.54) 

1 (0.454) 

10 (4.54) 

1000 (454) 

1 (0.454) 

1000 (454) 

1 (0.454) 

1 (0.454) 

E 100 (45.4) 
QA STP @ ooccrncseeneee 

2.4,5-TP acid. 


10 (4.54) 





Federal Register / Vol.(52,‘No. 31 /: Tuesday, 


List. oF HAZARDOUS SUBSTANCES AND REPORTABLE Quantities—Continued 


Hazardous Substance 


Strontium chromate. 

Strontium sulfide... 
Strychnidin-10-one, 
Strychnidin-10-one, 2,3-dimethoxy: 
Strychnine * and salts *. 


1,2,4,5-Tetrachlorobenzene 
2'3,7.8-Tetrachlorodibenzo-p-dioxi 
1,1,1,2-Tetrachloroethane. 

1,1 "2.2-Tetrachloroethane. 
Tetrachioroethene 


2,3,4,6-Tetrachiorophenol.... 
Tetraethyl lead *..........s0 


Thallium()) carbonate .. 
Thallium(!) chionde.. 
Thallium(!) nitrate. 
Thallium(Ii) oxide 
Thallium(!) selenide . 
Thallium(|) sulfate *. 








| Diethyistilbestro! wok 
.| D-Glucopyranose, 2-deoxy-2-(3-methyl-3-nitrosoureido)- .. 


..| Strychnine * and salts 
..| Brucine... 


Strychnidin- 10-one, “and ‘salts. 


: 2, 4  meeeeannnnipanae acid 


2, 4, 5-Trichlorophenoxyacetic acid 


Ethane, 1,1,2,2-tetrachioro-... 


..| Ethene, 1,1 .2,2-tetrachloro-... 


Perchioroethylene * 
Tetrachioroethylene ° .... 
Ethene, 1,1 .2,2-tetrachlon in 
Perchlorcethylene * 


Phenol, 2,3,4,6-tetrachioro-... 
Plumbane, te’ 


traethyl- 
| Pyrophosphoric acid, tetraethy! ester .. 
.| Dithiopyrophosphoric acid, tetraethy! ester. 
| Furan, tetrahydro-... 
.| Methane, tetranitro- 
| Hexaethy! tetraphosphate ° . 
| Thaltium(Itl) oxde ... 


| Acetic acid, thallium(!) sait... 
| Carbonic acid, dithailium (1) salt.. 


Sulfuric acid, thallium(!) sa 


..| Ethanethioamide 
..| 3,3- Dimethy!- 1 ore -2-butanone, 


1 {o-Chlorophenyi}thiourea .. 
alpha-Naphthyltniourea ... 


..| N-Phenylthiourea 


a disulfide .. 


..| Benzene, 2, 4-diisocyanatomethyl-. 
...| Benzenamine, 2-methyl-, hydrochloride. 
..| 2-Amino-1-methy! benzene. 
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Reportable 
Quantty(RQ) 
Pounds(Kilograms) 


1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
100 (45.4) 
5000 (2270) 
1000 (454) 
10 (4.54) 
1000 (454) 
1000 (454) 
1000 (454) 
5000 (2270) 
1000 (454) 
100 (45.4) 
1000 (454) 
100 (45.4) 
5000 (2270) 
5000 (2270) 
100 (45.4) 

1 (0.454) 

1 (0.454) 
1000 (454) 
100 (45.4) 
10 (4.54) 
100 (45.4) 
10 (4.54) 
1000 (454) 
100 (45.4) 


1000 (454) 
100 (45.4) 


1 (0.454) 
1000 (454) 
4 (0.454) 
100 (45.4) 
1000 (454) 


1000 (454) 


5000 (2270) 
1000 (454) 
1000 (454) 

4(0.454) 


5000 (2270) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 


1 (0.454) 


10 (4.54) 
10 (4.54) 
10 (4.54) 

100 (45.4) 

1000 (454) 

10 (4.54) 
100 (45.4) 
100 (45.4) 

1000 (454) 

100 (45.4) 

100(45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 

1000 (454) 

100 (45.4) 

1 (0.454) 
100 (45.4) 
100 (45.4) 
100 (45.4) 


100 (45.4) 


100 (45.4) 
1 (0.454) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
10 (4.54) 
1000 (454) 
1 (0.454) 
100 (45.4) 
1 (0.454) 
1 (0.454) 





4838 Federal Register / Vol. 52, No. 31\/ ‘Tuesday, February 17, 1987 / Rules and Regulations 


List OF HAZARDOUS SUBSTANCES AND REPORTABLE QuANTITIES—Continued 


1 (0.454) 
100 (45.4) 


100 (45.4) 
100 (45.4) 


1 (0.454) 
100 (45.4) 
100 (45.4) 
1000 (454) 

1 (0.454) 
1000 (454) 
1000 (454) 
100 (45.4) 


5000 (2270) 
10 (4.54) 


10 (4.54) 
10 (4.54) 
1000 (454) 


1000 (454) 
5000 (2270) 
100 (45.4) 
10 (4.54) 
1000 (454) 
1 (0.454) 

1 (0.454) 


Unlisted Hazardous Wastes Characteristic of Corrosivity D002 .............csssesssseee aa 100(45.4) 
Unlisted Hazardous Wastes Characteristic of EP Toxicity ..... ase — 

Arsenic D004 Sica igeteencempe eas ae 1 (0.454) 

1000 (454) 


1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
10 (4.54) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
1 (0.454) 
1 (0.454) 
100 (45.4) 
100 (45.4) 
1000 (454) 
1000 (454) 
1000 (454) 


100 (45.4) 
1000 (454) 


1000 (454) 
5000 (2270) 


1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 

10 (4.54) 
1000 (454) 
1000 (454) 
1000 (454) 





Federal Register / Vol.\52,.No..31./.Tuesday, February 17, 1987-/ Rules and Regulations 4839 


List OF HAZARDOUS SUBSTANCES AND REPORTABLE QuANTITIES—Continued 


Reportable 
Quantity(RQ) 
Pounds(Kilograms) 


5000 (2270) 
1000 (454) 
5000 (2270) 
1000 (454) 
5000 (2270) 
5000 (2270) 
1 (0.454) 


1 (0.454) 
1000 (454) 
1000 (454) 
1000 (454) 

5000 (2270) 
5000 (2270) 
1 (0.454) 


these solvents: 
1 (0.454) 


1000 (454) 
1000 (454) 
1000 (454) 
100 (45.4) 
5000 (2270) 
100 (45.4) 
5000 (2270) 
100 (45.4) 


1000 (454) 
6000 (2270) 
5000 (2270) 

1000 (454) 

100 (45.4) 
5000 (2270) 
5000 (2270) 
5000 (2270) 
5000 (2270) 

1000 (454) 


1000 (454) 
1000 (454) 
100 (45.4) 


1000 (454) 
5000 (2270) 
100 (45.4) 
5000 (2270) 
1000 (454) 
1 (0.454) 


sludges electroplating opera except ‘om the 
following processes: (1) Sulfuric acid anodizing of aluminum,(2) tin plating on 
carbon steel, (3) zinc plating (segregated basis) on carbonsteel, (4) aluminum or 
zinc-aluminum plating on carbon steel, (5) cleaning/stripping associated with tin, 
zinc and aluminum plating on carbon steel, and (6) chemical etching and milling of 
aluminum. 


a cyanide plating bath solutions from electropiating operations . 


10- (4.54) 


10 (4.54) 


ace cai caused tals Uae Sates ol ante ams Secmcbosuapiaaing apanationn 

where cyanides are used in the process (except for precious metals electroplating 

Plating bath sludges). 

Fooo 10 (4.54) 


cyanides are used in the process (except for precious metals electroplating spent 
stripping and cleaning bath solutions). 10458) 


Quenching bath sludge from oil baths from metal heat treating operations where 
cyanides are used in the process (except for precious metais heat-treating 
quenching bath sludges). 10 (4.54) 


Spent cyanide solutions from salt bath pot cleaning from metal heat treating 
operations (except for precious metals heat treating spent cyanide solutions from 
salt bath pot cleaning). 10 (4.54) 


Quenching wastewater treatment sludges from metal heat treating operations where 
cyanides are used in the process (except for precious metals heat treating 
quenching wastewater treatment sludges). 1 (0.454) 


1 (0.454) 


Wastes (except wastewater and spent carbon from hydrogen chioride purification) 
from the production or manufacturing use (as a reactant, chemical intermediate, or 
component in a formulating process) of tri- or tetrachlorophenol, or of interme- 
diates used to produce their pesticide derivatives. (This listing does not include 
wastes from the production of hexachlorophene from highly purified 2,4,5- 
trichlorophenol.). 


BEST COPY AVAILABLE 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QuaNTITIES—Continued 
Ri 


eportabie 
QuanttyRO) 


1 (0.454) 


1 (0.454) 
1 (0.454) 


1 (0.454) 
1 (0.454) 
1 (0.454) 


4 (0.454) 
1 (0.454) 
1 (0.454) 


1 (0.454) 


1 (0.454) 
1 (0.454) 
1 (0.454) 


1 (0.454) 


Distillation side-cuts from the production of acetaldehydetrom ethylene... 
KOo11.. niapeimeniionamiatai 
Bottom stream from the wastewater stripper in the production of acrylonitrile . 


1 (0.454) 
1 (0.454) 
5000 (2270) 


Bottoms from the acetonitrile purification column in the production of acrylonitrile... 
1 (0.454) 


1 (0.454) 
1 (0.454) 


1 (0.454) 


” 4 (0.454) 


1 (0.454) 


Distillation bottoms from the production of phthalic anhydride from naphthalene... 
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Hazardous Substance 


ee 
eri cit bape tad conte ce ipaeelnlgenccresappsnenresancnent in 
Stripping still tails from the production of methyl ethy! pyridines .. 
a ce leenetaginesicemtinahial 

Contitage and citation residues from tole disocyenate production... 


“from the hydrochlorinator reactor in the production of 1.1,1-trichlor- | 


1 (0.454) 


1 (0.454) 
1 (0.454) 


pintsan che cease, cs ma catare ik nessa soaadeneaiengiaeeeaneganecdnaaiaiaimioasunies pias monga " 1 (0.454) 


Wastewater and scrub water from the chlorination of cyclopentadiene in the 

Production of chlordane. 

tence pcaenbbebbaiek ab Misa RNSBUREaiabs aha Tidssensastasenceebésabachsntieccellsocetcncevactintaves;asnostobassabossqneiesacsavenglpopaeagescaanonoeensemencaeyjoeyecopeueinentanieerysenennesenenpeeveneneeseacegnaieaig a 1 (0.454) 
Filter solids from the filtration of hexachlorocyclopentadiene in the production of 


1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 


10 (4.54) 


1 (0.454) 
1 (0.454) 


1 (0.454) 


1 (0.454) 
10 (4.54) 
10 (4.54) 


100 (45.4) 


10 (4.54) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
10 (4.54) 
1 (0.454) 


1 (0.454) 


1 (0.454) 
1 (0.454) 


140.454) 


Brine purification muds from the mercury cell process in chlorine production, where 
separately prepurified brine is not used. 
Chlorinated hydrocarbon waste from the purification step of the diaphragm cell 
100 (45.4) 


1 (0.454) 


Wastewater treatment sludges generated during the production jerinary 
maceuticals from arsenic or organo-arsenic compounds. 10.484 


Distillation or fractionation column botioms from the production of chlorobenzenes a 


Solent washes and sludges, caustic washes and sludges, “orwater washes and 
sludges from cleaning tubs and equipment used in the formulation of ink from 
pigments, driers, soaps, and stabilizers containing chromium and lead. 
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100 (45.4) 
5000 (2270) 
5000 (2270) 

1 (0.454) 


1 (0.454) 


4 (0.454) 


1 (0.454) 
1 (0.454) 
1 (0.454) 


1 (0.454) 


Distillation tar residues from the distillation of aniline-based compounds in the 
production of veterinary pharmaceuticals from arsenic or organo-arsenic com- 
pounds. 
1 (0.454) 
Residue from the use of activated carbon for decolorization in the production of 
veterinary pharmaceuticals from arsenic or organo-arsenic compounds. 


Separated aqueous stream from the reactor product washing step in the production 


of chlorobenzenes. 


Wastewater treatment sludge from the mercury cell process in chiorine production ..... 


Product washwaters from the production of dinitrotoluene via nitration of toluene. . 


Organic condensate from the solvent recovery column in theproduction of toluene 


via phosgenation of toluenediamine.. 


a ee ee 
ethene.. 


dibromide via bromination of 


100 (45.4) 
1 (0.454) 


1 (0.454) 


1 (0.454) 
1 (0.454) 


1 (0.454) 


1 (0.454) 


1 (0.454) 


1 (0.454) 


1 (0.454) 


1 (0.454) 


1 (0.454) 


1 (0.454) 


cones: 
¢ - the RQ for these hazardous substances is limited to those pieces of the metal having a diameter smatier than 100 micrometers (0.004 inches) 
ee - the RQ for asbestos is limited to tnabie forms 
+ indica eg alpen ce pth perth a = Ay the Hazardous Materiais T: 7 
@- a Coceuse (1) tre fame ise synonym for @ epeciic hazardous eubstence and (2) the nee appears in the Hazardous Materials Table os 0 
proper shopping name. 


5. In the first column of page 42195, 
paragraph (e) of § 172.102 is correctly 
revised to read as follows: 


§ 172.102 Purpose and use of Optional 
Hazardous Materials Table for international 
shipments. 


* + 7 * * 


(e) When an appropriate shipping 
name from the Optional Table is used to 
describe a hazardous material which is 
also a hazardous substance, the 
additional description requirements for 


hazardous substances in §§ 172.203(c) 
and 172.324 are applicable. 


6. In § 172.203, paragraph (c) which 


begins in the first column of page 42195 
is correctly revised to read as follows: 


§ 172.203 Additional description 
requirements. 

(c) Hazardous substances. (1) If the 
proper shipping name for a material that 
is a hazardous substance does not 


identify the hazardous substance by 
name, one of the following descriptions 
shall be entered, in parentheses, in 
association with the basic description: 

(i) The name of the hazardous 
substance as shown in the appendix to 
§ 172.101; or 

(ii) For waste streams, the waste 
stream number; or 

(iii) For wastes which exhibit an EPA 
characteristic of ignitability, corrosivity, 
reactivity, or EP toxicity, the letters 
“EPA” followed by the word 
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“ignitability”, or “corrosivity”, or 
“reactivity”, or “EP toxicity”, as 
appropriate or the corresponding “D” 
number, as appropriate. 

(2) The letters “RQ” shall be entered 
on the shipping paper either before or 
after the basic description required by 
§ 172.202 for each hazardous substance. 
For example: “RQ, Cresol, Corrosive 
material, UN 2076”; or “Hazardous 
substance, solid, n.o.s., ORM-E, NA9188, 
(Adipic acid), RQ”. 


* * * * 


7. Beginning in the second column of 
page 42195, § 172.324 is correctly revised 
to read as follows: 


§ 172.324 Hazardous substances. 


For each package with a capacity of 
110 gallons or less that contains a 
hazardous substance— 

(a) If the proper shipping name does 
not identify the hazardous substance by 
name, one of the following descriptions 
shall be marked on the package, in 
parentheses, in association with the 
proper shipping name: 

(1) The name of the hazardous 
substance as shown in the appendix to 
§ 172.101; or 

(2) For waste streams, the waste 
stream number; or 

(3) For wastes which exhibit an EPA 
characteristic of ignitability, corrosivity. 
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reactivity, or EP toxicity, the letters 
“EPA” followed by the word 
“ignitability”, or “corrosivity”, or 
“reactivity”, or “EP toxicity”, as 
appropriate or the corresponding “D” 
number, as appropriate. 

(b) The letters “RQ” shall be marked 
on the package in association with the 
proper shipping name. 

Issued in Washington, DC, on January 30, 
1987, under authority delegated in 49 CFR 
1.53. 

M. Cynthia Douglass, 

Administrator, Research and Special 
Programs Administration. 

[FR Doc. 87-2532 Filed 2-13-87; 8:45 am] 
BILLING CODE 4910-60-M 
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14 CFR Part 61 

Delay of Compliance Date for 
Aeronautical Experience Requirements 
for Rotorcraft Category Rating; Final 
Rule 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 61 

[Docket No. 24550; Amdt. 61-78] 

Delay of Compliance Date for 
Aeronautical 


Experience 
Requirements for Rotorcraft Category 
Rating 
AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final rule. 


SUMMARY: This amendment delays the 


compliance date of the new aeronautical 
experience requirements for private and 
commercial pilot rotorcraft rating 
certification contained .in the recent 
revisions to the Federal Aviation 
Regulations. This amendment is needed 
because public notification on the 
provisions of these new aeronautical 
experience requirements in some cases 
has not been adequate. It is intended to 
provide a reasonable time to implement 
the necessary administrative and 
operational actions on the part of the 
FAA and aviation schools and 
instructors. 

EFFECTIVE DATE: February 16, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Donald E. Franklin or Thomas E. 
Stuckey, Manager, Project Development 
Branch (AFS-850), General Aviation and 
Commerical Division, Office of Flight 
Standards, Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, DC 20591, 
telephone: (202) 267-8150. 


SUPPLEMENTARY INFORMATION: 


Background 

Sections 61.113 and 61.131 of the 
Federal Aviation Regulations prescribe 
aeronautical experience requirements 
for applicants for a rotorcraft category 
rating on private and commercial pilot 
certificates. On October 31, 1986, these 
sections were revised by Amendment 
61-77, Rotorcraft Regulatory Review 
Program Amendment No. 5: Operations 
and Maintenance (51 FR 40692; 
November 7, 1986) to establish 
additional rotorcraft experience 
requirements for these ratings. The new 
requirements were given an effective 
date of January 6, 1987, 60 days after 
publication of the final rule in the 
Federal Register. It now appears that in 
some cases insufficient time was 
allowed for compliance with these new 
experience requirements. 

On January 5, 1987, the Helicopter 
Association International (HAI) 
petitioned for a delay in the effective 


date for impleting those portions of the 
Rotorcraft Regulatory Review Program 
Amendment No. 5 relating to §§ 61.113 
and 61.131. Specifically, HAI stated that 
many rotorcraft training schools and 
operators, instructors, and designated 
pilot examiners do not have copies of 
these new rules. HAI further stated that 
it has been advised by Jeppeson and 
Sanderson, Inc., that copies of these new 
rules will not be available in the private 
sector until January 23, 1987. HAI stated 
that, in some cases, training and flight 
tests have had to be cancelled because 
instructors and designated pilot 
examiners are waiting to review the 
changes these new rules will have on 
the certification requirements for the 
private and commercial pilot: HAI 
stated that it has received complaints 
from students and pilots who have 
already invested substantial time and 
money in preparation for a rotorcraft 
category rating. These students are 
concerned that, because of the early 
effectiveness of these new programs, 
they will not be able to obtain a private 
or commercial pilot certificate without 
an additional expense of $4,000 to 
$5,000. In light of the unanticipated 
burden of these students, HAI 
that the FAA delay implementing the 
provisions of §§ 61.113 and 61.131 for at 
least 90 days to allow for completion of 
training programs already in progress 
when the final rule was issued. HAI 
stated that a 90-day delay would 
provide the public with sufficient 
advance notification of the new 
requirements and would also provide 
reasonable time for schools and 
instructors to perform the necessary 
administrative and operational actions. 

Upon further consideration, and in 
light of the petition from HAI, the FAA 
has determined it would be unfair to 
implement the changes contained in the 
revised §§ 61.113 and 61.131 without 
first providing the public with adequate 
advance notification and allowing a 
reasonable period of time for current 
applicants to complete their 
qualification. This will not diminish the 
current level of safety in rotorcraft 
operations and will not significantly 
delay the upgrading of the certification 
standards for rotorcraft pilots. 

The FAA has decided that, to provide 
a reasonable period of time, the 
compliance date of the new 
requirements should be delayed until 
May 1, 1987. This will allow completion 
of the necessary administrative and 
operational actions needed to 
implement these new aeronautical 
experience requirements. 


Federal Register / Vol. 52, No. 31 / Tuesday, February 17, 1987 / Rules and Regulations 


Reason for No Notice and Immediate 
Adoption 

In view of the fact that Amendment 
61-77 has already become effective and 
immediate delay of the compliance date 
is needed to allow current students to 
complete their qualification under the 
previous requirements, notice and public 
procedure are impracticable, and good 
cause exists for making this amendment 
effective in less than 30 days. 


Conclusion 


To the extent that this amendment 
will have an economic effect, it will only 
be a positive one. It will spare current 
applicants for rotorcraft ratings the 
expenses of having to obtain additional 
aeronautical experience. Therefore, the 
FAA has determined that this 
amendment is not major under 
Executive Order 12291 or significant 
under the Department of Transportation 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979). Although 
this delay in compliance is of some 
benefit to instructors and schools who 
have not yet received notice of the 
content of the new requirements, the 
resulting economic benefit to small 
entities will be minimal. Therefore, it is 
certified that under the criteria of the 
Regulatory Flexibility Act this 
amendment will not have a significant 
economic impact, positive or negative, 
on a substantial number of entities. 
Because of the absence of any costs 
resulting from the proposal, the FAA has 
determined that the expected impact of 
these regulations is so minimal that they 
do not warrant a full regulatory 
evaluation. 


List of Subjects in 14 CFR Part 61 


Airmen, Aircraft pilots, Pilots, 
Transportation, Air safety, Safety, 
Aviation safety, Air transportation, 
Aircraft, Rotorcraft, Helicopters, 
Gyroplanes. 


The Amendment 

Accordingly, Part 61 of the Federal 
Aviation Regulations (14 CFR Part 61) is 
amended as follows: 


PART 61—CERTIFICATION: PILOTS 
AND FLIGHT INSTRUCTORS 


1. The authority citation for Part 61 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1355, 1421, 
1422, and 1427, 49 U.S.C. 106(g) (Revised, Pub. 
L. 97-449, January 12, 1983). 


2. By amending § 61.113 by inserting 
the words “After April 30, 1987,” at the 
beginning of paragraphs (a) and (b) and 
adding a sentence at the end of 
paragraph (c) and adding new 
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paragraphs (d) and (e) to read as 
follows: 
§ 61.113 
2 


* * * * * 


Rotorcraft rating: Aeronauticai 


(c)* * * This limitation is not placed 
on the certificate of an applicant who 
qualifies under paragraph (d) or (e) of 
this section. 

(d) Until May 1, 1987, for a helicopter 
rating an applicant must have at least a 
total of 40 hours of flight instruction and 
solo flight time in aircraft with at least 
15 hours of solo flight time in 
helicopters, which must include— 

(1) A takeoff and landing at an airport 
that serves both airplanes and 
helicopters; 

(2) A flight with a landing at a point 
other than an airport; and 

(3) Three hours of cross-country 
flying, including one flight with landings 
at three or more points, each of which 
must be more than 25 nautical miles 
from each of the other two points. 

(e) Until May 1, 1987, for a gyroplane 
rating an applicant must have at least a 
total of 40 hours of flight instruction and 
solo flight time in aircraft with at least 
10 hours of solo flight time in a 
gyroplane, which must include— 


(1) Flights with takeoffs and landings 
at paved and unpaved airports; and 

(2) Three hours of cross-country 
flying, including a flight with landings at 
three or more points, each of which must 
be more than 25 nautical miles from 
each of the other two points. 

3. By amending § 61.131 by inserting 
the words “After April 30, 1987,” at the 
beginning of paragraphs (a) and (b) and 
adding new paragraphs (c) and (d) to 
read as follows: 


§ 61.131 Rotorcraft rating: aeronautical 
experience. 

(c) Until May 1, 1987, for a helicopter 
rating at least 150 hours of flight time as 
pilot, including at least— 

(1) 100 hours in powered aircraft and 
at least 50 hours in helicopters; 

(2) 100 hours of pilot in command 
time, including a cross-country flight 
with landings at three points, each of 
which is more than 50 nautical miles 
from each of the other points; 

(3) 40 hours of flight instruction from 
an authorized flight instructor, including 
15 hours in helicopters; and 

(4) 10 hours as pilot in command in 
helicopters, including— 

(i) Five takeoffs and landings at night; 
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(ii) Takeoffs and landings at three 
different airports that serve both 
airplanes and helicopters; and 

(iii) Takeoffs and landings at three 
points other than airports. 

(d) Until May 1, 1987, for a gyroplane 
rating at least 200 hours of flight time as 
pilot, including— 

(1) 100 hours in powered aircraft; 

(2).100 hours as pilot in command, 
including a cross-country flight with 
landings at three points, each of which 
is more than 50 nautical miles from each 
of the other two points; 

(3) 75 hours as pilot in command in 
gyroplanes, including— 

(i) Flights with takeoffs and landings 
at three different paved airports and 
three unpaved airports; and 

(ii) Three flights with takeoffs and 
landings at an airport with an operating 
control tower; and 

(4) Twenty hours of flight instruction 
in gyroplanes, including 5 hours in 
preparation for the commercial pilot 
flight test. 

Issued in Washington, DC on February 6, 
1987. 

Donald D. Engen, 

Administrator. 

[FR Doc. 87-3204 Filed 12-13-87; 8:45 am] 
BILLING CODE 4910-13-M 
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DEPARTMENT OF EDUCATION 


Office of Elementary and Secondary 
Education 


34 CFR Parts 270, 271, and 272 


Desegregation of Public Education 
AGENCY: Department of Education. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Secretary proposes to 
amend the existing regulations 
implementing Title IV of the Civil Rights 
Act of 1964. These proposed regulations 
would change existing policy for the 
award of funds to State educational 
agencies (SEAs) and to desegregation 
assistance centers (DACs). Each SEA 
will submit one noncompetitive 
application describing all desegregation 
assistance it will provide. Each DAC 
will provide services for race, sex, and 
national origin desegregation assistance 
in its geographic region. DAC awards 
will be made on a competitive basis. In 
addition, these proposed regulations 
would consolidate existing provisions to 
reduce administrative burdens on 
recipients of awards and would 
eliminate certain existing unnecessary 
regulations. 

DATES: Comments must be received on 
or before March 19, 1987. 

ADDRESS: Comments should be 
addressed to Mr. Curtis Coates, Office 
of Elementary and Secondary 
Education, U.S. Department of 
Education, Mail Stop 6264, 400 Maryland 
Avenue, SW., Washington, DC 20202. 
Telephone (202) 732-4345. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Curtis Coates. Telephone 472-1904. 


SUPPLEMENTARY INFORMATION: 
Overview of the Program 


The current regulations implementing 
Title IV of the Civil Rights Act of 1964 
provide for financial assistance to assist 
personnel operating public schools who 
request assistance in eliminating 
discrimination on the basis of race, sex, 
and national origin. Section 403 of the 
Act authorizes the Secretary to make 
available to school districts, upon 
request, persons specially equipped to 
assist them in addressing problems 
related to eliminating discrimination in 
the public schools. Subparts B and C of 
the current regulations implement this 
section by authorizing the provision of 
this assistance by the SEAs and DACs. 
Section 404 authorizes the Secretary to 
arrange with institutions of higher 
education for the offering of special 
training institutes to improve the ability 
of elementary and secondary school 
personnel to deal with the educational 


problems occasioned by desegregation. 
Subpart D of the current regulations 
governs grants for race and sex 
desegregation training institutes. Finally, 
section 405 authorizes the Secretary to 
make grants to school boards te pay the 
costs of inservice training of school 
personnel and the employment of 
specialists to deal with problems 
incident to desegregation. Subparts E 
and F of the current regulations govern 
grants to school boards. 


Summary of Major Provisions of the 
Proposed Regulations 

These proposed regulations 
implement section 403 of the Act and 
incorporate the Education Department 
General Administrative Regulations 
(EDGAR) (34 CFR Parts 74, 75, 77, 78, 
and 79), except as otherwise noted. 
They reflect a thorough deregulation 
review, which was necessary to 
consolidate, revise, and update the 
format of, and to delete unnecessary 
requirements from, the current 
regulations. When effective as final 
regulations, these regulations will 
replace the current Title IV regulations 
at 34 CFR Part 270. 

Regulations are not proposed to 
implement sections 404 and 405 of the 
Act. The Training Institutes and Grants 
to School Boards programs that are 
authorized by these sections of the Act 
have not been funded for several years, 
and no funds are expected to be 
available for them in fiscal year 1987. If 
funds were made available for them in 
future years, grants under these 
programs would be made pursuant to 
the applicable provisions of EDGAR and 
the authorizing provisions of the statute, 
or program-specific regulations would 
be issued at that time. 

The following is a summary of the 
major provisions of the proposed 
regulations: 

Part 270—General Provisions 

A fuller description of the purpose of 
grants under Title IV has been given in 
proposed § 270.1. 

The EDGAR regulations that do not 
apply to Title IV have been identified in 
proposed § 270.2. Specifically, 34 CFR 
75.217 of EDGAR (relating to the rank 
ordering process in selecting 
applications) will not apply to SEA 
applications and 75.232 of EDGAR 
(relating to the cost analysis) will not 
apply to DAC awards. 

e new terms and definitions have 
been added in proposed § 270.3: 
“Desegregation Assistance”, 
“Desegregation Assistance Centers” and 
“Desegregation Assistance Areas.” 
Definitions for terms no longer used in 
the regulations have been eliminated. In 
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addition, the definition of “National 
origin desegregation” has been changed 
to clarify the type of national origin 
desegregation assistance that is 
authorized under Title IV. A definition 
of “limited English proficiency” has 
been added, based on the definition 
used in the Bilingual Education Act. 

The prescriptive limitations relating to 
stipends and travel allowances have 
been eliminated. Instead, proposed 
§ 270.5 would permit the use of rates for 
these costs established by State policies, 
or in the absence of State policies, rates 
established by local policies. However, 
costs for stipends and reimbursements 
for substitute teachers during training 
activities would now be limited to 20 
percent of the total grant under § 270.5. 
Stipends may be paid to personnel 
participating on less than a full-time 
basis. 

The proposed regulations eliminate 
the sections of the current regulations 
listing authorized activities for race, sex, 
and national origin desegregation, 
except that the limitation prohibiting the 
use of Title IV race desegregation 
assistance funds for the purpose of 
supporting compensatory education and 
basic skills programs has been retained. 
School districts receive support for these 
latter purposes from Chapter 1 of the 
Education Consolidation and 
Improvement Act and other Federal 
programs. 

Title IV funds are too limited to 

these high cost activities and 
should be used for activities more 
directly related to coping with problems 
arising from the desegregated school 
setting. Proposed § 270.6 clarifies that 
Title IV funds for race desegregation 
assistance may not be used to develop 
or implement activities for direct 
instruction of students to improve their 
academic and vocational achievement 
levels, or to develop curriculum 
materials to be used in classroom 
instruction. 


Part 271—State Educational Agency 
Programs 

The proposed regulations make 
several changes in the administration of 
the SEA program. SEAs no longer would 
submit separate applications for 
providing assistance in the areas of sex, 
race, or national origin desegregation. 
Under proposed § 271.2, an SEA may 
only submit one application describing 
all of the desegregation assistance it will 
provide. 

In addition, the proposed regulations 
eliminate weighted criteria used in 
evaluating applications and replace 
them with requirements that must be 
met by each SEA applicant. Proposed 
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§ 271.20 specifies the conditions an 
applicant must meet to obtain funding. 
These requirements address current 
State policies designed to support 
desegregation and the important aspects 
of the SEA’s proposed program af 
assistance. Under proposed § 271.30, the 
would now make awards to 
all SEAs that demonstrate, either 
initially or after amending ‘their 
applications, the capability ‘to: make 
substantial progress in solving 
desegregation problems. The 


application that.do net demonstrate this 
capability; and assist the SEA in 


‘These proposed regulations make 
important changes in the way services 
are to be provided. Under proposed 
$272.10, each DAC must provide 
technical assistance in the areas of race, 
sex, and national origin desegregation 
forthe ge lic region it will serve. 

Proposed '§ 272.12 establishes the 
geographic service regions for which the 
DACs will provide desegregation 
assistance. Under proposed § 272.40, 
each DAC must be physically located in 
the-geographic region it will serve, ‘must 
have a full-time project director, ‘and 
must coordinate assistance with 
appropriate SEAs ‘in ‘the geographic 
region. 

The proposed regulations also change 
the criteria that the Secretary uses to 
evaluate new DAC applications. The 
criteria in proposed § 272.30 emphasize 
knowledge of educational models and 
instructional practices, familiarity with 
the desegregation-related needs of the 
geographic region, clear objectives ‘set 
by the DAC, and full descriptions of the 
services the DAC would provide. 
Executive Order 12291 

These proposed regulations have been 
reviewed:in accordance with Executive 
Order 12291. They are not classified as 
major because they donot meet the 
criteria for major regulations established 
in the Order. 

Regulatory Flexibility Act Certification 

The Secretary certifies that these 
proposed regulations will not have a 
significant economic impact:on a 
substantial number of small entities. To 
the extent that these programs provide 


assistance ‘to States and State agencies 
they do not affect smail entities. States 
and State agencies are not considered 
small entities under the Regulatory 
Flexibility Act. 

Small entities participating in ‘these 
programs may ‘also include ‘small local 
educational agencies, ‘small institutions 
of higher education, or‘smail private, 
nonprofit erganizations. These 
regulations will reduce burdens on ‘small 
entities, but they will net havea 
significant economic impact :on 
individual small entities participating in 
the programs. 


Paperwork Reduction Act of 1980 


‘Sections 271.20, ‘271.31, 272:30, and 
272.31 contain information collection 
requirements. As required by section 
3504{(h) of the Paperwork ‘Reduction Act 
of 1980, the Department of Education 
will submit a copy of these proposed 
regulations to ‘the ‘Office of Management 
and Budget (OMB) for its review. 
Organizations and individuals desiring 
to submit comments on the information 
collection requirements ‘should direct 
them to the Office of Information and 
Regulatory Affairs, OMB, Room 3208, 
New Executive Office Building, 
Washington, DC 20503; Attention: 
Joseph F. Lackey, Jr. 

All other comments regarding these 
proposed regulations should be sent to 
the Department of Education at the 
address given at the beginning of this 
preamble. 

Intergovernmental Review 

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34‘CFR Part'79. 
The objective of the Executive Order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on State.and local 
processes for State and local 
government coordination and review of 
proposed Federal financial assistance. 

In accordance with the Order, this 
document is intended to provide early 
notification of the Department's specific 
plans and actions for this program. 


Invitation to Comment 


Interested persons are invited to 
submit comments and recommendations 
regarding these proposed regulations. 
All comments submitted in response to 
these proposed regulations will be 
available for public inspection, during 
and after the comment period, in Room 
2063, Federal Office Building #6, 400 
Maryland Avenue SW., Washington, DC 
between ‘the ‘hours of 8:30 and 4:00:p:m., 
Monday ‘through Friday of each week, 
except Federal holidays. In order to 
assist the Department in complying with 
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the specific requirements of Executive 
Order 12291 and the ‘Paperwork 
Reduction Act of 1980.and their-overall 
requirement of reducing regulatory 
burden, public comment is invited on 
whether there may be further 
opportunities to reduce any regulatory 
burdens found in these preposed 
regulations. 


Assessment of Educational impact 


The Secretary particularly requests 
comments on whether ‘he regulations in 
this document would require 
transmission of information that is being 
gathered by or is available from :any 
other agency or authority of the United 
States. 


List of Subjects 
34 CFR Parts 270 and 272 

Civil rights, Desegregation assistance, 
Education, Elementary and secondary 
education, Grant programs-education, 
Nonprofit organizations, Reporting and 
recordkeeping nequirements. 


34 CFR Part 271 


Civil rights, Desegregation assistance, 
Education, Elementary and secondary 
education, ‘Grant programs-education, 
Reporting and recordkeeping 
requirements. 


Citation of Legal Authority 


A citation of statutory or other legal 
authority is placed in parentheses.on the 
line following each substantive 
provision of these proposed regulations. 


(Catalog of Federal Domestic Assistance 
Number 84.004, Desegregation of Public 
Education) 

Dated: February 9, 1987. 
William J. Bennett, 
Secretary of Education. 


The Secretary proposes to amend 
Title ‘34 of the Code of Federal 
Regulations ‘as follows: 

1. ‘The Secretary proposes to revise 
Part 270 to read as follows: 


PART 270—DESEGREGATION OF 
PUBLIC EDUCATION 


Sec. 

270.1 What are:the Desegregation of Public 
Education Programs? 

270.2 What regulations apply to these 
programs? 

270:38 What definitions apply to these 
programs? 

270.4 What types of projects are funded 
under these programs? . 

270.5 Whatstipends and related 
reimbursements are authorized under 
this program? 

270:6 ‘What limitation ‘is imposed on 
providing race desegregation assistance 
under these programs? 
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Authority: 42 U.S.C. 2000c-2000c-2, 2000-5, 
unless otherwise noted. 


§ 270.1 What are the Desegregation of 
Public Education Programs? 

The Desegregation of Public 
Education Programs provide grants to 
projects that help public school districts 
and personnel in the preparation, 
adoption, and implementation of plans 
for the desegregation of public schools 
and in the development of effective 
methods of coping with special 
educational problems occasioned by 
desegregation. 


(Authority: 42 U.S.C. 2000c-2000c-2, 2000c-5) 


§ 270.2 What regulations apply to these 
programs? 

The following regulations apply to 
these programs: 

(a) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR Part 74 
(Administration of Grants), Part 75 
(Direct Grant Programs), Part 77 
(Definitions That Apply to Department 
Regulations), Part 78 (Education Appeal 
Board), and Part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities), except that 34 
CFR 75.200 through 75.217 (relating to 
the evaluation and competitive review 
of grants) do not apply to grants 
awarded under 34 CFR Part 271 and 34 
CFR 75.232 (relating to the cost analysis) 
does not apply to grants under 34 CFR 
Part 272. 

(b) The regulations in this part and in 
34 CFR Parts 271 and 272. 


(Authority: 42 U.S.C. 2000c-2000c-2, 2000c-5) 


§ 270.3 What definitions apply to these 
programs? 

In addition to the definitions in 34 
CFR 77.1, the following definitions apply 
to the regulations in this part: 

“Desegregation assistance” means the 
provision of technical assistance 
(including training) in the areas of race, 
sex, and national origin desegregation of 
public elementary and secondary 
schools. 


(Authority: 42 U.S.C. 2000c-2000c-2, 2000c-5) 
“Desegregation assistance areas” 


means the areas of race, sex, and 
national origin desegregation. 


(Authority: 42 U.S.C. 2000c-2000c-2, 2000c-5) 
“Desegregation Assistance Center” 
means a regional desegregation 


technical assistance and training center 
funded under 34 CFR Part 272. 


(Authority: 42 U.S.C. 2000c-2000c-2, 2000c-5) 


“Limited English proficiency” has the 
same meaning under this part as the 
same term defined in 34 CFR 500.4 of the 


General Provisions regulations for the 
Bilingual Education Program. 


(Authority: 20 U.S.C. 3223(a)(1)) 


“National origin desegregation” 
means the assignment of students to 
public schools and within those schools 
without regard to their national origin, 
including providing students of limited 
English proficiency with a full 
opportunity for participation in all 
educational programs. 

(Authority: 42 U.S.C. 2000c(b)) 


“Public school” means any 
elementary or secondary educational 
institution operated by a State, 
subdivision of a State, or governmental 
agency within a State, or operated 
wholly or predominantly from or 
through the use of governmental funds 
or property, or funds or property derived 
from governmental sources. 

(Authority: 42 U.S.C. 2000c{c)) 


“Public school personnel” means 
school board members and persons who 
are employed by or who work in the 
schools of a responsible governmental 
agency, as that term is defined in this 
section. 


(Authority: 42 U.S.C. 2000c(c); 2000c-2000c-2, 
2000c-5) 


“Race desegregation” means the 
assignment of students to public schools 
and within those schools without regard 
to their race including providing 
students with a full opportunity for 
participation in all educational programs 
regardless of their race. ‘Race 
desegregation” does not mean the 
assignment of students to public schools 
to correct conditions of racial separation 
that are not the result of State or local 
law or official action. 


(Authority: 42 U.S.C. 2000c(b)) 


“Responsible governmental agency” 
means any school board, State, 
municipality, school district, or other 
governmental unit legally responsible 
for operating a public school or schools. 


(Authority: 42 U.S.C. 2000c-2) 


“School board” means any agency or 
agencies that administer a system of one 
or more public schools and any other 
agency that is responsible for the 
assignment of students to or within that 
system. 


(Authority: 42 U.S.C. 2000c(d)) 


“Sex desegregation” means the 
assignment of students to public schools 
and within those schools without regard 
to their sex including providing students 
with a full opportunity for participation 
in all educational programs regardless of 
their sex. 


(Authority: 42 U.S.C. 2000c(b)) 
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§ 270.4 What types of projects are funded 
under these programs? 

The Secretary may fund— 

(a) State Educational Agency (SEAs) 
projects; and 

(b) Desegregation Assistance Centers 

ACs 


(Authority: 42 U.S.C. 2000c-2000c-2, 2000c-5) 


§ 270.5 What stipends and related 
reimbursements are authorized under this 
program? 

(a) The recipient of an award under 34 
CFR Parts 271 and 272 may pay— 

(1) Stipends to public school 
personnel who participate in technical 
assistance or training activities funded 
under these parts for the period of their 
attendance, if the person to whom the 
stipend is paid receives no other 
compensation for that period; or 

(2) Reimbursements to a responsible 
governmental agency that pays 
substitutes for public school personnel 
who— 

(i) Participate in technical assistance 
or training activities funded under these 
parts; and 

(ii) Are being compensated by that 
responsible governmental agency for the 
period of their attendance. 

(b) A recipient may pay the stipends 
and reimbursements described in this 
section only if it demonstrates that the 
payment of these costs is necessary to 
the success of the technical assistance 
or training activity, and will not exceed 
20 percent of the total award. 

(c) If a recipient is authorized by the 
Secretary to pay stipends or 
reimbursements (or any combination of 
these payments), the recipient shall 
determine the conditions and rates for 
these payments in accordance with 
appropriate State policies, or in the 
absence of State policies, in accordance 
with local policies. 

(d) A recipient of a grant under 34 
CFR Parts 271 and 272 may pay a travel 
allowance described in these parts only 
to a person who participates in a 
technical assistance or training activity. 

(e) If the participant does not 
complete the entire scheduled activity, 
the recipient may pay the participant’s 
transportation to his or her residence or 
place of employment only if the 
participant left the training activity 
because of circumstances not ii 
reasonably within his or her control. 


(Authority: 42 U.S.C. 2000c-2000c-2, 2000c-5) 


§ 270.6 What limitation is imposed on 
providing race desegregation assistance 
under these programs? 

A recipient of a grant for race 
desegregation assistance under these 
programs may not use funds to develop 
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or implement activities for direct 
instruction of students to improve their 
academic and vocational achievement 
levels or to develop curriculum 
materials to be used in classroom 
instruction. 


(Authority: 42°U.S‘C. 2000c-2000c-2, 2000c-5) 


2. The Secretary proposes to add a 
new Part 271 as follows: 


PART 271—STATE EDUCATIONAL 
AGENCY DESEGREGATION PROGRAM 


Subpart A—General 


Sec. 
271.1 What is the State Educational 
‘Desegregation Program? 
2712 ‘Whoiseligible to-apply for 
assistance under this program? 
271.3 What regulations apply to this 
mi? 


271.4 What definitions apply to this 


Subpart B—What Kinds of Activities Does 

the Secretary Assist Under This Program? 

271.10 What'types-of projects may be 
funded? 


271.11 Whoumay receive desegregation 
assistance under this program? 


Subpart C—How Does An‘SEA Apply for a 
Grant? 


271.20 What conditions must an applicant 
meet ‘to obtain funding? 


271.30 How does the Secretary evaluate an 
application? 
271.31 How does the Secretary determine 
the amount of the-grant? 
Authority: 42'U:S:C. 2000c=2000c-2,'2000c- 
5, uriless otherwise noted. 


Subpart A—General 
§ 271.1 What's the State Educational 
Agency Desegregation Program? 


This program provides grants to State 
educational agencies {SEAs) to. enable 
them to provide technical assistance 
(including training) at the request of 
school boards and other responsible 

the 


implementation of plans for the 
desegregation of public schools. 
(Authority:42 U.S.C. 2000c-2000c-2,:2000c--5) 


§ 271.2 ‘Who's éligitie to apply for 
assistance under this program? 


An SEA is eligible to apply for a grant 
under this program. An SEA shall 


submit one application to provide 
technical assistance in one, two, orall 


three of the: assistance 
areas, as defined in 34°CFR 270:3. 


(Authority: 42 U.SiC.:20008c-2) 


§ 271.3 What regulations apply to this 
program? 


The following regulations apply to the 
SEA program: 

(a) The regulations in:34:CFR Part 
270. 

(b) The regulations in ‘this part. 
(Authority: 42 U.S.C. 2000c-2) 


§ 271.4 What definitions apply to this 
program? 

The definitions in 34‘CFR Part ‘270.3 
apply to the SEA program. 


(Authority: 42 U:S.C. 2000c-2) 


Subpart B—What Kinds of Activities 
Does the Secretary Assist :Under This 
Program? 


§ 271.10 What types of projects may be 
funded? 

The Secretary awards grants to SEAs 
for projects offering technical assistance 
(including training) to school boards.and 
other responsible governmental 
agencies, at their request, for 
desegregation assistance in the 
preparation, adoption, and 
implementation of desegregation plans. 
Desegregation assistance may include, 
among other activities— 

(a) Dissemination of information 
regarding effective methods of coping 
with special educational problems 
occasioned by desegregation; 

{b) Assistance and advice in coping 
with these problems; and 

(c) Training designed to improve the 
ability of teachers, supervisors, 
counselors, parents, community 
members, and other elementary or 
secondary school personnel to deal 
effectively with special educational 
problems eccasioned by desegregation. 
(Authority: 42 U.S.C. 2000c-2) 


§ 271.11 Who may receive 
assistance under this program? 

(a) A grantee may provide assistance 
only if the assistance is requested bya 
responsible governmental agency {other 
than the SEA) in its State. 

(b) A grantee may provide assistance 
only to the following persons: 

(1) Public school personnel. 

(2) Students enrolled in public 
schools, parents of those students, and 
other community members. 


(Authority: 42 U.8.C. 20600-2) 


Subpart C—How Does an SEA Apply 
for.a Grant? 


§ 271.20 What conditions must an 
applicant.mest to obtain funding? 

To obtain funding under this 
program— 

(a) An applicant must demonstrate its 
leadership in facilitating desegregation 


(in-each of the:desegregation assistance 
areas for which it has applied) as 
indicated ‘by policies and procedures 
adopted by the SEA ‘to assist in fhe 
desegregation process; 

(b) The applicant's project director 
must have access to the Chief State 
School ‘Officer; 

{c) The.applicant must have.a plan of 
the.steps that it has taken.or would take 
to inform the LEAs it will serve, public 
school personnel, students, and parents 
of the desegregation assistance 
available; 

(d) The applicant must have 
familiarity with the desegregation- 
related needs and problems cof the 
school boards and other responsible 
governmental agencies in.its State; 

(e) The assistance to be provided by 
the applicant must ‘be designed to meet 
the desegregation needs (in each of the 
desegregation assistance areas for 
which it has applied) within its State; 

(f) The applicant must identify 
specific desegregation problems that 
would be addressed by its proposed 
project; 

(g) The applicant must have a plan for 
coordination with other related 
desegregation programs in its State, 
including the DAC that:serves its State, 
that will prevent duplication of 
assistance when a responsible 
governmental agency requests 
assistance from both the SEA and the 
DAC. or other program; 

(h) The applicant must provide a plan 
of operation for ithe proposed project 
that includes— 

(1) An effective plan of management 
that ensures proper and efficient 
administration of the project; 

(2) A clear description of how the 
objectives of the project relate to the 
purposes of the program; 

(3) The way the applicant plans to use 
its resources and personnel to achieve 
each objective; and 

(4) How ‘the applicant will ensure that 
project participants who are otherwise 
eligible to participate are selected 
without regard to nace, national origin, 
color, sex, age, or handicapping 
condition. 

{i) The applicant must have familiarity 
with materials used in providing 
technical assistance and training in each 
of the desegregation assistance areas for 
which it has applied; 

(j) The key personnel the applicant 
plans to use on the project must be 
qualified, as. determined by— 

(1) The experience and training of the 
project director and other key personnel; 
and 
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(2) The time that the project director 
and other key personnel will devote to 
the project to ensure its success; 

(k) The applicant, as part of its 
nondiscriminatory employment 
practices, shall ensure that its personnel 
are selected for employment without 
regard to race, color, national origin, 
gender, age or handicapping condition. 

(I) The project must have an adequate 
budget to support the project activities, 
and costs must be reasonable in relation 
to the objectives of the project; and 

(m) The applicant must have an 
evaluation plan that includes methods of 
evaluation that are appropriate for the 
project and, to the extent possible, are 
objective and produce data that are 
quantifiable. 


(Authority: 42 U.S.C. 2000c-2) 


Subpart D—How Does the Secretary 
Make a Grant? 


§ 271.30 How does the Secretary evaluate 
an application? 

(a) The Secretary evaluates an 
application submitted under this part on 
the basis of the requirements in § 271.20. 

(b) The Secretary identifies those 
applications that satisfactorily address 
each of the factors included in § 271.20. 

(c) The Secretary notifies an SEA 
whose application does not 
satisfactorily address each of the 
requirements in § 270.20 and permits the 
SEA to amend its application. If the 
amended application meets each of the 
requirements of § 270.20, the Secretary 
approves it for funding. 


(Authority: 42 U.S.C. 2000c-2) 


§ 271.31 How does the Secretary 
determine the amount of the grant? 

The Secretary awards a grant to each 
SEA whose application meets the 
requirements of § 271.20. The Secretary 
determines the amount of a grant, 
pursuant to the cost analysis under 34 
CFR 75.232, on the basis of— 

(a) The amount of funds available for 
all grants under this part; 

(b) The magnitude of the problems to 
be addressed by the project and the cost 
of implementing the technical assistance 
and training activities to help solve 
those problems; as compared with the 
magnitude of the expected needs for 
desegregation assistance, and the cost of 
providing it, in all States for which 
applications are approved for funding; 

(c) The size and the racial or ethnic 
diversity of the student population of the 
State; 

(d) The extent,to which the applicant 
will effectively and efficiently use funds 
awarded to it, including, if relevant, 
consideration of its previous use of 
funds awarded under this program; and 


(e) Any other information concerning 
desegregation problems and proposed 
activities that the Secretary finds 
relevant in the applicant's State. 


(Authority: 42 U.S.C. 2000c-2) 


3. The Secretary proposes to add a 
new Part 272 as follows:. 


PART 272—DESEGREGATION 
ASSISTANCE CENTER PROGRAM 


Subpart A—General 


Sec. 

272.1 What is the Desegregation Assistance 
Center Program? 

272.2 Who is eligible to receive a grant 
under this program? 

272.3 What regulations apply to this 
program? 

272.4 What definitions apply to this 
program? 

Subpart B—What Kinds of Activities Does 

the Secretary Fund Under This Program? 

272.10 What type of projects may be 
funded? 

272.11 Who may receive desegregation 
assistance under this program? 

272.12 What geographic regions do the 
DACs serve? 


Subpart C—[Reserved] 


Subpart D—How Does the Secretary Make 

a Grant? 

272.30 What criteria does the Secretary use 
to make a grant? 

272.31 How does the Secretary evaluate an 
application for a grant? 

272.32 How does the Secretary determine 
the amount of a grant? 


Subpart E—What Conditions Must Be Met 
by a Recipient of a Grant? 
272.40 What conditions must be met by a 
recipient of a grant? 
Authority: 42 U.S.C. 2000c-2000c-2, 2000c- 
5, unless otherwise noted. : 


Subpart A—General 


§ 272.1 What is the Desegregation 
Assistance Center Program? 

This program provides financial 
assistance to operate regional 
Desegregation Assistance Centers 
(DACs), to enable them to provide 
technical assistance (including training) 
at the request of school boards and 
other responsible governmental 
agencies in the preparation, adoption, 
and implementation of plans for the 
desegregation of public schools. 


(Authority 42 U.S.C. 2000c-2) 


§ 272.2 Whois eligible to receive a grant: 
under this program? 

A public agency (other than a State 
educational agency or a school board) 
or private, nonprofit organization is 
eligible to receive a grant under this 
program. 
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(Authority: 42 U.S.C. 2000c-2) 


§ 272.3 What regulations apply to this 
program? 

The following regulations apply to the 
DAC program: 

(a) The regulations in 34 CFR Part 270. 

(b) The regulations in this part. 
(Authority: 42 U.S.C. 2000c-2) 


§ 272.4 What definitions apply to this 
program? 

The definitions in 34 CFR 270.3 apply 
to the DAC program. 


(Authority: 42 U.S.C. 2000c-2) 


Subpart B—What Kinds of Activities 
Does the Secretary Fund Under This 
Program? 


§ 272.10 What types of projects may be 
funded? 

(a) The Secretary may award funds to 
DACs for projects offering technical 
assistance (including training) to school 
boards and other responsible 
governmental agencies, at their request, 
for assistance in the preparation, 
adoption, and implementation of 
desegregation plans. 

(b) A project must provide technical 
assistance in all three of the 
desegregation assistance areas, as 
defined in 34 CFR 270.3. 

(c) Desegregation assistance may 
include, among other activities— 

(1) Dissemination of information 
regarding effective methods of coping 
with special educational problems 
occasioned by desegregation; 

(2) Assistance and advice in coping 
with these problems; and 

(3) Training designed to improve the 
ability of teachers, supervisors, 
counselors, parents, community 
members, and other elementary or 
secondary school personnel to deal 
effectively with special educational 
problems occasioned by desegregation. 


(Authority: 42 U.S.C. 2000c-2) 


§ 272.11 Who may receive desegregation 
assistance under this program? 

(a) The recipient of a grant under this 
part may provide assistance only if 
requested by school boards and other 
responsible governmental agencies 
located in its geographical service area. 

(b) The recipient may provide 
assistance only to the following persons: 

(1) Public school personnel, 

(2) Students enrolled in public 
schools, parents of those students, and 
other community members. 


(Authority: 42 U.S.C. 2000c-2) 
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§ 272.12 What geographic regions do the 
DACs serve? 

The Secretary awards a grant to 
provide race, sex, and national origin 
desegregation assistance under this 
program in each of the following 
geographic regions: 

(a) Connecticut, Maine, 
Massachusetts, New Hampshire, Rhode 
Island, Vermont. 

(b) New York, New Jersey, Puerto 
Rico, Virgin Islands. 

(c) Delaware, District of Columbia, 
Maryland, Pennsylvania, Virginia, West 
Virginia. 

(d) Alabama, Florida, Georgia, 
Kentucky, Mississippi, North Carolina, 
South Carolina, Tennessee. 

(e) Illinois, Indiana, Michigan, 
Minnesota, Ohio, Wisconsin. 

(f) Arkansas, Louisiana, New Mexico, 
Oklahoma, Texas. 

(g) Iowa, Kansas, Missouri, Nebraska. 

(h) Colorado, Montana, North Dakota, 
South Dakota, Utah, Wyoming. 

(i) Arizona, California, Nevada. 

(j) Alaska, American Samoa, Guam, 
Hawaii, Idaho, Northern Mariana 
Islands, Oregon, Trust Territory of the 
Pacific Islands, Washington. 


(Authority: 42 U.S.C. 2000c-2000c-2, 2000c-5) 
Subpart C—[Reserved] 


Subpart D—How Does the Secretary 
Make a Grant? 


§ 272.30 What criteria does the Secretary 
use to make a grant? 

The Secretary uses the following 
criteria to evaluate applications for DAC 
grants. 

(a) Mission and strategy. (30 Points) 
The Secretary reviews each application 
to determine the extent to which the 
applicant understands effective 
practices for addressing problems in 
each of the desegregation assistance 
areas, including the extent to which the 
applicant— 

(1) Understands the mission of the 
proposed DAC; 

(2) Is familiar with relevant research, 
theory, materials, and training models; 

(3) Is familiar with the types of 
problems that arise in each of the 
desegregation assistance areas; 

(4) Is familiar with relevant strategies 
for technical assistance and training; 


and 

(5) Is familiar with the desegregation 
needs of responsible governmental 
agencies in its designated region. 

(b) Organizational capability. (15 
Points) The Secretary reviews each 
application to determine the ability of 
the applicant to sustain a long-term, 
high-quality, and coherent program of 
technical assistance and training, 


including the extent to which the 
applicant— 

(1) Demonstrates the commitment to 
provide the services of appropriate 
faculty or staff members from its 
organization; 

(2) Selects project staff with an 
appropriate mixture of scholarly and 
practitioner backgrounds; and 

(3) Has had past successes in 
rendering technical assistance and 
training in the desegregation assistance 
areas, including collaborating with other 
individuals and organizations. 

(c) Plan of operation. (25 Points) The 
Secretary reviews each application to 
determine the quality of the plan of 
operation for the project, including the 
extent to which— 

(1) The design of the project is of high 
quality; 

(2) The plan of management ensures 
proper and efficient administration of 
the project; 

(3) The applicant plans to use its 
resources and personnel effectively to 
achieve each objective; and 

(4) The applicant will ensure that 
project participants who are otherwise 
eligible to participate are selected 
without regard to race, color, national 
origin, sex, age, or handicapping 
condition. 

(d) Quality of key personnel. (15 
Points) 

(1). The Secretary reviews each 
application to determine the 
qualifications of the key personnel that 
the applicant plans to use on the project, 
including— 

(i) The qualifications of the project 
director; 

(ii) The qualifications of the other key 
personnel to be used in the project; 

(iii) The time that each person 
referred to in paragraphs (d)(1) (i) and 
(ii) of this section will commit to the 
project; and 

(iv) How the applicant, as part of its 
nondiscriminatory employment 
practices, will ensure that its personnel 
are selected for employment without 
regard ta race, color, national origin, 
gender, age, or handicapping condition. 

(2) To determine personnel 
qualifications, under paragraphs (d)(1) 
(i) and (ii) of this section, the Secretary 
considers— 

(i) Experience and training in fields 
= to the objectives of the project; 
an 

(ii) Any other qualifications that 
pertain to the quality of the project. 

(e) Budget and cost effectiveness. (5 
Points) The Secretary reviews each 
application to determine the extent to 
which— 


(1) The budget for the project is 
adequate to support the project 
activities; and 

(2) Costs are reasonable in relation to 
the objectives of the project. 

(f) Evaluation plan. (5 Points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the extent 
to which the methods of evaluation— 

(1) Are appropriate for the project; 
and 

(2) To the extent possible, are 
objective and produce data that are 
quantifiable. 

(g) Adequacy of resources. (5 Points) 
The Secretary reviews each application 
to determine the adequacy of the 
resources that the applicant plans to 
devote to the project, including facilities, 
equipment, and supplies. 


(Authority: 42 U.S.C. 2000c-2) 


§ 272.31 How does the Secretary evaluate 
an application for a grant? 

(a) The Secretary evaluates the 
application on the basis of the criteria in 
§ 272.30. 

(b) The Secretary selects the highest 
ranking application for each 
geographical service area to receive a 
grant. 


(Authority: 42 U.S.C. 2000c-2) 


§ 272.32 How does the Secretary 
determine the amount of a grant? 

The Secretary determines the amount 
of a grant on the basis of— 

(a) The amount of funds available for 
all grants under this part; 

(b) A cost analysis of the project (that 
shows whether the applicant will 
achieve the objectives of the project 
with reasonable efficiency and economy 
under the budget in the application), by 
which the Secretary— 

(1) Verifies the cost data in the 
detailed budget for the project; 

(2) Evaluates specific elements of 
costs; and 

(3) Examines costs to determine if 
they are necessary, reasonable, and 
allowable under applicable statutes and 
regulations; 

(c) The magnitude of the problems to 
be addressed by the project and the cost 
of implementing the technical assistance 
and training activities to help solve 
those problems, as compared with the 
magnitude of the expected needs for 
desegregation assistance, and the cost of 
providing it, in all geographic regions for 
which applications are approved for 
funding; 

(d) The size and the racial or ethnic 
diversity of the student population of the 
geographic region for which the DAC 
will provide services; and 
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(e) Any other information concerning 
desegregation problems and ae 
activities that the Secretary finds 
relevant in the applicant's geographic 
region. 

(Authority: 42 U.S.C.-2000c=2) 


Subpart E—What Conditions Must Be 
Met by a Recipient of a Grant? 


§ 272.40 What conditions must be met by 
a recipient of a grant? 

A recipient of a grant under this part 
must— 

(a) Operate a DAC in the geographic 
region to be served; 

(b} Have a full-time project director; 
and 

(c) Coordinate assistance in its 
geographic region with appropriate 
SEAs funded under 34 CFR Part 271. As 
part of this coordination, the recipient 
shall develop plans to prevent 
duplication of assistance when a 
responsible governmental agency 
requests assistance from both the DAC 
and the appropriate SEA. 


(Authority: 42 U.S.C. 2000c-2) 
[FR Doc. 87-3225 Filed 2-13-87; 8:45 am] 
BILLING CODE 4000-01-M 
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DEPARTMENT OF EDUCATION 
[CFDA No. 84.004D] 


Notice Inviting Applications for New 
Awards Under Desegregation of Public 
Education: Desegregation Assistance 
Center Program for Fiscal Year 1987 


Purpose 


Provides grants to Desegregation 
Assistance Centers (DACs) to enable 
them to provide technical assistance 
(including training) at the request of 
school boards and other responsible 
governmental agencies, in the 
preparation, adoption, and 
implementation of plans for the 
desegregation of public schools. 

Deadline for Transmittal of 
Applications: April 6, 1987. 

Deadline for Intergovernmental 
Review Comments: June 5, 1987. 

Applications Available: February 20, 
1987. 

Available Funds: From the fiscal year 
1987 appropriation, $8,200,000 is 
earmarked for grants to DACs. 
Applicants should be aware that the 
President has proposed budget 
recissions to the Congress that may 
eliminate funds for this program. The 
deadline established in this notice will 
not be extended, and applicants should 
prepare and submit applications 
pending further notification. 

Estimated Range of Awards: $500,000 
to $900,000. However, the DAC that will 
serve the Chicago Public Schools may 
receive a higher award based on the 
provision of additional services to the 
school district, pursuant to the United 
States’ obligation under a 1980 consent 
decree to assist Chicago with its 
desegregation plan. _ 

Estimated Average Size of Awards: 
$820,000. 

Estimated Number of Awards: 10. 

Project Period: 36 months. 

Applicable Regulations: (a) The 
regulations governing the Desegregation 
Assistance Center Program are 
proposed to be codified in 34 CFR Parts 
270 and 272. (Applications are being 
accepted based on the notice of 
proposed rulemaking for the 


Desegregation of Public Education 
Programs which is published in this 
issue of the Federal Register. If any 
substantive changes are made in the 
final regulations for this program, 
applicants will be given an opportunity 
to revise or resubmit their applications.) 

(b) The Education Department 
General Administrative Regulations, 34 
CFR Parts 74, 75, 77, 78, and 79, except 
that 34 CFR 75.232 (relating to the cost 
analysis) will not apply to grants under 
34 CFR Part 272. 

For Applications or Information 
Contact: Mr. Curtis Coates, U.S. 
Department of Education, 400 Maryland 
Avenue SW., Room 2065, Washington, 
DC 20202. Mail Stop 6264. Telephone: 
(202) 732-4345. 

Program Authority: 42 U.S.C. 2000c-2000c- 
2; 2000c-5. 

Dated: February 9, 1987. 

Lawrence Davenport, 
Assistant Secretary for Elementary and 
Secondary Education. 
[FR Doc. 87-3223 Filed 2-13-87; 8:45 am] 
BILLING CODE 4000-01-M 


[CFDA No. 84.004C] 


Notice Inviting Applications for New 
Awards Under Desegregation of Public 
Education: State Educational Agency 
Desegregation Program for Fiscal Year 
1987 


Purpose 

Provides grants to State Educational 
Agencies (SEAs) to enable them to 
provide technical assistance (including 
training) at the request of school boards 
and other responsible governmental 
agencies, in the preparation, adoption, 
and implementation of plans for the 
desegregation of public schools. 

Deadline for Transmittal of 
Applications: April 6, 1987. 

Deadline for Intergovernmental 
Review Comments: June 5, 1987. 

Applications Available: February 20, 
1987. 

Available Funds: From the fiscal year 
1987 appropriation, $15,800,000 is 
earmarked for grants to SEAs. 
Applicants should be aware that the 
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President has proposed budget 
recissions to the Congress that may 
eliminate funds for this program. The 
deadline established in this notice will 
not be extended, and applicants should 
prepare and submit applications 
pending further notification. . 

Estimated Range of Awards: $150,000 
to $400,000. However, the Illinois SEA 
may receive a higher award based on 
the provision of additional services to 
the Chicago Public Schools pursuant to 
the United States’ obligation under a 
1980 consent decree to assist Chicago 
with its desegregation plan. 

Estimated Average Size of Awards: 
$304,000. 

Estimated Number of Awards: 52. 

Project Period: 12 months. 

Applicable Regulations: (a) The 
regulations governing the State 
Educational Agency Desegregation 
Program are proposed to be codified in 
34 CFR Parts 270 and 271. (Applications 
are being accepted based on the notice 
of proposed rulemaking for the 
Desegregation of Public Education 
Programs which is published in this 
issue of the Federal Register. If any 
substantive changes are made in the 
final regulations for this program, 
applicants will be given an opportunity 
to revise or resubmit their applications.) 
(b) The Education Department General 
Administrative Regulations, 34 CFR 
Parts 74, 75, 77, 78, and 79, except that 34 
CFR 75.200 through 75.217 (relating to 
the evaluation and competitive review 
of grants) will not apply to grants under 
34 CFR Part 271. 

For Applications or Information 
Contact: Mr. Curtis Coates, U.S. 
Department of Education, 400 Maryland 
Avenue SW., Room 2065, Washington, 
DC 20202. Mail Stop 6264. Telephone: 
(202) 732-4345. 

Program Authority: 42 U.S.C. 2000c-2000c- 
2; 2000c-5. 

Dated: February 9, 1987. 

Lawrence Davenport, 
Assistant Secretary for Elementary and 
Secondary Education. 
[FR Doc. 87-3224 Filed 2-13-87; 8:45 am] 
BILLING CODE 4000-01-M 
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DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Parts 784 and 817 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Final rule. 


summary: The Office of Surface Mining 


Reclamation and Enforcement (OSMRE) 
of the U.S. Department of the Interior 
(DOI) is issuing final subsidence control 
rules relating to the protection of surface 
structures and facilities. These final 
rules are promulgated pursuant to the 
District Court's order in Jn Re: 
Permanent Surface Mining Regulation 
Litigation (II), No. 79-1144 (D.D.C.) 
(Memorandum Opinion filed Oct. 1, 
1984). 

Under the final rule, operator 
responsibility for material damage to 
structures or facilities resulting from 
subsidence will derive from applicable 
provisions of State law. Also, the final 
rule addresses whether subsidence 
control plans should include the results 
of a pre-subsidence survey of structures 
and a description of monitoring near 
structures. The monitoring requirement 
of § 784.20(d)(5) has been revised to 
make clear that monitoring may also be 
appropriate when planned subsidence 
mining methods are employed. 
EFFECTIVE DATE: March 19, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Dr. C.Y. Chen or Mr. Dermot Winters, 
Office of Surface Mining, U.S. 
Department of the Interior, 1951 
Constitution Avenue NW., Washington, 
DC 20240: Telephone: (202) 343-1501 or 
(202) 343-1928 {Commercial or FTS). 
SUPPLEMENTARY INFORMATION: 

I. Background 

Il. Response to Comments and Rules 

Adopted 
Il. Procedural Matters 


I. Background 


On March 13, 1979, OSMRE 
promulgated permanent program rules 
(44 FR 14902) as required by section 
501(b) of the Surface Mining Control and 
Reclamation Act of 1977 (the Act), 30 
U.S.C. 1201 et seg. In the 1979 rules, 30 
CFR 817.121, 817.122, 817.124, and 
817.126 established performance 
standards relating to subsidence control 
and reclamation at underground coal 
mines. The requirements for a pre- 
subsidence survey and monitoring and 
for 2 subsidence control plan as part of 


the permit application were established 
by 30 CFR 764.20. 

Section 817.124 of the 1979 rule set 
forth requirements for the correction of 
subsidence-caused material damage to 
both structures and surface lands 
without reference to State law. The 1979 
rule required that underground 
operators mitigate the subsidence- 
related material damage by restoring the 
land to its premining capabilities, and 
by restoring, rehabilitating, removing 
and replacing, or purchasing damaged 
structures or facilities or, alternatively, 
by compensating surface structure 
owners through the purchase of non- 
cancellable, premium-prepaid insurance 
policy or other means designed to cover 
the amount of diminution in 
caused by subsidence. 44 FR 14902, 
15440 (March 13, 1979). 

Industry plaintiffs challenged the 
restoration requirement of former 30 
CFR 817.124 in Jn Re: Permanent Surface 
Regulation Litigation, No. 79-1144 
(D.D.C. 1980) (in Re: Permanent {7}), and 
based their attack on the argument that 
Congress intended the insurance 
requirement of section 507(f) of the Act 
as the exclusive means for setting 
operator responsibility for subsidence 
damage. The Gourt rejected that 
argument and held that the prior rules 
for remedying the effects of subsidence 
“find support in the Act. The restoration 
requirement is consonant with section 
515(b)(2) of the Act.” Jn Re: Permanent 
(2), supra, February 26, 1980. Opinion at 
63-64. The Court also held that the 
compensation requirement of the 1979 
rules, which extended to surface 
structures and facilities, was “an 
insurance mechanism authorized by 
section 507{f) of the Act.” Jd. at 64. 

On April 16, 1982, OSMRE proposed 
permanent program rules (47 FR 16604) 
to amend 30 CFR 784.20, 817.121, 817.122, 
817.124, and 817.126 pertaining to 
subsidence control. On June 1, 1983, 
OSMRE promulgated the final 
permanent rules on subsidence control. 
30 CFR 784.20, 817.121, and 817.122 (48 
FR 24638). 

The June 1, 1983 rule at 30 CFR 
817.121(c)(2) (48 FR 24652) made 
operators responsible for correcting 
material damage to any structures and 
facilities resulting from subsidence only 
to the extent required by State law. The 
rule at 30 CFR 817.121(c)(1) (48 FR 24652) 
required the operator to correct, to 
extent technologically and economically 
feasible, all subsidence-caused material 
damage to surface lands without 
to State law. In essence, the 1983 
retained the land restoration 
requirement of the 1979 rule, but 
modified the requirement to repair 
structures by specifying that material 


damage to structures shall be repaired 
or corrected in accordance with the 
requirements of State law. The 1983 rule 
was intended to remedy inequities 
created by the 1979 rules which imposed 
a restoration requirement for structures 
materially damaged by subsidence 
regardless of whether the operator 


purchased the structure overlying the 


und workings or purchased or 
retained the right to cause subsidence 
under a structure. OSMRE deferred to 
State property rights regarding 
structures in part because Congress 
indicated in section 102(b) and other 
sections that the Act was not intended 
to create new property rights but to 
assure the protection of existing rights. 

In the case of In Re: Permanent 
Surface Mining Regulation Litigation 
(il), No. 79-1144 (D.D.C.), citizen and 
environmental groups, industry and 
States challenged a number of OSMRE 
rulemaking proceedings, including 
provisions of the June 1, 1983, 
subsidence control rules. 

On October 1, 1984, the Court issued a 
memorandum opinion addressing the 
revised subsidence control rules. Jn Re: 
Permanent Surface Mining Regulation 
Litigation (II), No. 79-1144 (D.D.C. 1984) 
(In Re: Permanent (II), October Op.). 

The Court held that the 1983 final rule, 
30 CFR 817.121(c)(2) (48 FR 24652), 
requiring operators to redress 
subsidence-caused material damage to 
structures only to the extent required by 
State law, represented a “radical 
change” from both the earlier rule and 
the 1982 proposed rule, 30 CFR 
817.121(c), 47 FR 16604, 16610 (April 16, 
1982), which both required such redress 
irrespective of State law. October Op. at 
10. Accordingly, the Court remanded 30 
CFR 817.121(c)}(2) to the Secretary for 
proper notice and comment. Jd. at 10-11. 
The Court never reached the merits of 
the Secretary's rule on damage to 
structures. 

The court also determined that the 
1979 rule requiring the subsidence 
control plan to include the results of a 
pre-subsidence survey of structures, and 
a detailed description of any monitoring 
proposed to measure subsidence near 
structures, 30 CFR 784.20{d), 44 FR 
14902, 15369 (March 13, 1979), which 
was deleted in the 1983 final rule, was 
“inextricably linked” to the issue of 
whether the operator must restore 
structures materially damaged by 
subsidence. Thus, it ordered the 
Secretary to request additional public 
comments on this deletion in 
conjunction with the comments on 30 
CFR 817.121(c)(2). In Re: Permanent (I!), 
October Op. at 14. 
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deference to State law, with respect to 
damage to surface structures and 
facilities and solicited additional public 
comment on: the deletion of former 30 
CFR 784.20fd), 


II. Respense to Comments and Rules 
Adopted 
A. General 

Following publication of this rule as'a 
proposed rule in the Federal Register on 
July 8, 1985, a public hearing was held in 
Ina, Illinois. That hearing, held on 
September 12, 1985, was in response to.a 
request fronr interested citizens. The 
public comment period provided for in 
the proposed rule closed on September 
16, 1985. However, as announced at the 


provided comments. 

Most of the comments received were 
specifically directed at the rulemaking 
issues. However, many persons 
speaking at the public hearing made 
more broadly directed comments about 
damages and injuries they claimed to 
have suffered as a result of subsidence 
due to mining. Such comments 
generally involved allegations of not 
receiving adequate, or any, 
compensation for damage to homes, 
barns, businesses, and farmland 
drainage systems (especially 
agricultural tiling). Others spoke of 
emotional trauma stemming from fears 
for the safety of their families and from 
being forced to move from subsidence 
damaged homes. 

One commenter representing an 
interest group objected to not having 
been consulted earlier in the rulemaking 
process. In this instance, sufficient 
public participation occurred following 
publication of the proposed rule. 


B. Subsidence Contre! Plan—Section 
784.20 (Introductory Paragraph) 

In addition to the revision to 
§ 784.20(d) discussed at length below, 
OSMRE is taking this opportunity to 
correct an error inadvertently 
introduced into § 784.20 during the June 
1, 1983 rulemaking. 48 FR 24638. 
Although the introductory paragraph to 
§ 784.20 would have been eliminated by 


the April 16, 1982 proposed rule (47 FR 
16604}, OSMRE decided to retain that 
paragraph unchanged in the 1983 final 
rule. In the preamble at 48: FR 24639, 
OSMRE concluded: 


* * * OSM has decided to.accept the 
comments suggesting that the previous 
position be retained and not to eliminate the 


introductory paragraph of previous § 784.20. 
* * “ The language of the introductory 
paragraph of previous § 764.20: has been 
retained and is repeated i in the final rule 
solely for convenience in understanding the 
other requirements adopted in. the final: rule. 


Despite this preamble statement, the 
word “and” in the thind sentence of the 
introductory paragraph was 
unintentionally changed to “or” in the 
text of the 1983 final rule. 

Elimination of the-error is 
accomplished by replacing the second 
“or” in the third sentence of the 
pariiaail with an “and”. This: action 
conforms the paragraph with the 
preamble-discussion of 48 FR 24639 and 
restores the former parallelism of 
language between the first and third 
sentences:of the p found in the 
previous (1979) rule. Thus, a subsidence 
control plan is: to be:submitted if the 
survey shows there are renewable 
resource lands and that subsidence 
could cause material damage or a 
diminution of value or the foreseeable 
use of the: land. 


C. Subsidence Control Plan—§ 784.20{d) 


As explained. above, the Court 
ordered OSMRE to comments on 
the deletion of 30-CFR 764.20{d) (44 FR 
14902, March 13, 1979}, from the: 1983 
final rule. October Op. at 14. Former 30 
CFR 784.20(d) required the subsidence 
control plan toe. contain: 


A detailed description of measures to be 
taken to determine the degree of material 
damage or diminution of value or foreseeable 
use of the surface, including such measures 
as— 

(1) The results of a pre-subsidence survey 
of all structures and surface features which 
might be materially damaged by subsidence. 

(2) Monitoring, if any, proposed to measure 
deformations near specified structures or 
features or otherwise as appropriate for the 
operation. 


As explained in the preamble to the 
April 16, 1982 preposed rule (47 FR 
16605) and the June 1, 1983 final rule (48 
FR 24638}, OSMRE deleted former 30 
CFR 784.20(d) from the 1983 final rule to 
reduce the burden on the operater and 
to avoid unnecessary duplication. This 
final rule does not restore the language 
of § 784.20(d) found in the 1979 rule. 

A number of commenters agreed with 
OSMRE that the 1979 rules should not 
be reinstated, asserting that the 1983 
rules were adequate and that they 


provided the same degree of protection 
as the 1979 rules. One of the 
commenters added that the former 1979 
rule was not only redundant but 
oppressive. 

Other commenters disagreed, 
however, as a number of comments 
were also received asking for a return to 
the 1979 rule. OSMRE does not agree 
with these commenters. 

A.comment was received stating “the 
Secretary is correct that monitoring and 
pre-subsidence surveys. must be 
performed, irrespective of State law and 
irrespective of the final disposition of 
the § 817:121(c)(2) rule respecting 
dependence of State law, in.all cases 
where land or structures might be 
damaged by subsidence.” Other 
commenters asserted that the previous 
§ 784.20(d) rule was “extremely critical 
as a means of evaluating and assessing 
the degree of material damage and as a 
performance standard indicator,” and 
that there can be no meaningful right 
under State law “unless there is a way 
to prove the damage.” 

Contrary to the commenter’s 
assertion, the Secretary does not take 
the position that “monitoring and. pre- 
subsidence surveys must be performed, 
irrespective ef State law and 
irrespective of the final disposition of 
the § 817.121{c)(2) rule respecting 
dependence on State law, in ai! cases 
where land or structures might be 
damaged by subsidence.” Although 
OSMRE agrees that surveys must 
always be performed pursuant te the 
introductory paragraph of § 784.20, 
requirements for monitoring are an 
optional part of the subsidence control 
plan. Fi , OSMRE does not 
agree that monitoring near structures is 
required to evaluate and assess the 
degree of material damage and asa 
performance standard indicater. 
Material damage to a structure can be 
determined by direct comparison not to 
its post-mining condition, but to its pre- 
mining condition, regardless: of whether 
the precise extent of subsidence has 
been monitored. The final rule insures 
that adequate information will be 
available to “prove the damage” when, 
under State law, there is a requirement 
to repair or compensate. 

When deleting the pre-subsidence 
survey requirements of § 784.20(d)(1} of 
the 1979 rule on June 1, 1983, OSMRE 
believed that this requirement was 
redundant. Several commenters on the 
1985 reproposal asserted that the pre- 
subsidence survey requirement is not 
redundant since, in their view, the prior 
rules used that survey to “effect the 
protections of section 516{b) fof the Act] 
in a way the 1983 rule fails to do.” 
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OSMRE continues to believe that the 
requirement is redundant. Former 
§ 784.20(d)(1) is duplicative of the 
requirement in the introductory 
paragraph of § 784.20 requiring a 
premining survey, “which shall show 
whether structures or renewable 
resource lands exist * * * and whether 
subsidence, if it occurred, could cause 
material damage or diminution of 
reasonably foreseeable use of such 
structures or renewable resource lands.” 
Another commenter agreed with 
OSMRE that the 1979 pre-subsidence 
survey requirements are redundant 
stating “there is no distinction between 
the requirements for a survey showing 
structures and renewable resource lands 
and a pre-subsidence survey.” Another 
commenter also favored OSMRE'’s 
position and asserted that the former 
rule was unnecessary because many 
operators voluntarily conduct pre- 
subsidence surveys for their own 
protection. Another commenter asserted 
that pre-subsidence surveys should be 
like blasting surveys and include 
specific descriptions of the conditions of 
the homes, buildings, etc. However, the 
language of former § 784.20({d)(1) would 
not assume such detail. Moreover, 

§ 784.20(h) (formerly § 784.20(g)) 
provides the opportunity for the 
regulatory authority to require whatever 
additional information is deemed 
necessary including as much detail as 
required in a blasting survey. 

A commenter contended that the 
preamble of the proposed rule did not 
clearly explain the pre-subsidence 
survey requirement issue. OSMRE 
rejects this comment. The issue is 
accurately described in the preamble to 
the proposed rule. If the commenter was 
unsure of the issue, it could have 
consulted the 1984 court opinion and the 
final 1983 rule and preamble, all of 
which are referenced in the proposed 
rule. Finally, OSMRE personnel were 
available for public meetings to discuss 
any issue relating to the proposal. 

Three commenters stated that they 
opposed “the proposed new wording 
relating to pre-subsidence surveys and 
subsidence monitoring” because “the 
proposed wording of § 784.20 is too 
general and it could be interpreted to 
exempt longwall and other planned 
subsidence mining from doing the 
surveys.” OSMRE disagrees. The 
introductory paragraph of § 784,20 
clearly requires the permit application to 
include a survey regardless of the 
mining method employed. 


Monitoring 


In respone to the Court's linking of the 
monitoring requirement with the 
restoration standard for structures, 


OSMRE stated in the proposal its belief 
that the monitoring provision contained 
originally in § 784.20(b)(3)(v), and later 
in § 784.20(d)(5), was adequate, 
regardless of whether the obligation to 
repair structures was controlled by State 
law. In this regard, commenters were 
urged to consider whether a more 
specific requirement for monitoring 
subsidence near structures is required or 
whether the monitoring provision of 30 
CFR 784.20(d)(5) is sufficient. 

Having considered the comments, 
OSMRE, in this final rule revises the 
language of the 1983 rule (and 1985 
proposed rule) to make clear that 
monitoring may be appropriate 
regardless of the mining method to be 
employed by the operator. OSMRE 
agrees with the commenter that the 
proposed wording of § 784.20 can be 
interpreted to exempt operators using 
planned subsidence mining methods 
from having to perform subsidence 
monitoring over the areas where 
controlled subsidence will occur. 
Proposed § 784.20(d)(5) required the 
subsidence control plan to contain 
“except for those areas where planned 
subsidence is projected to be used,” a 
detailed description of “monitoring, if 
any, to determine the commencement 
and degree of subsidence so that other 
measures can be taken to prevent or 
reduce material damage.” Consequently, 
as described above, OSMRE has revised 
the § 784.20 rule to make it clear that the 
discretionary monitoring requirement is 
applicable irrespective of whether the 
mining method calls for planned or 
unplanned subsidence. A further, more 
complete, discussion of the issue of 
monitoring follows. 

This change is effected by deleting 
§ 784.20(d)(5) of the 1983 rule and 
inserting a new § 784.20(d). Paragraphs 
784.20(d) through 784.20(g) of the 1983 
rule are redesignated accordingly as 
784.20(e) through 784.20(h). New 
§ 784.20(d) requires: 

A description of monitoring, if any, needed 
to determine the commencement and degree 
of subsidence so that, when appropriate, 
other measures can be taken to prevent, 
reduce, or correct material damage in 
accordance with § 817.121(c) of this chapter. 


OSMRE continues to view the 1979 
monitoring requirement as redundant 
with new § 784.20(d). Furthermore, as 
under the 1979, 1983, and the proposed 
1985 rules, this final rule includes the 
qualifying phrase “if any” to provide 
discretion as to the extent of monitoring 
needed. Therefore, final § 784.20(d) does 
not mandate monitoring in all cases 
where material damage to structures of 
facilities will occur. However, regulatory 
authorities may refuse to approve permit 
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applications containing subsidence 
control plans which do not include 
monitoring provisions when such 
provisions are essential to fulfilling the 
performance standards of § 817.121. If 
the regulatory authority is not satisfied 
that the operator will mitigate or remedy 
subsidence related material damage to 
structures or facilities as required by 
State law, the regulatory authority may 
deny the permit or direct that alternative 
measures be included in the subsidence 
control plan. Such measures may 
include a provision for monitoring, and 
may specify where and how such 
monitoring will take place. Such 
measures may also include direct 
measurement of material damage to the 
structure through a pre-mining and post- 
mining comparison. One key ingredient 
is to ensure that the pre-mining 
condition of the structure was recorded 
before the subsidence occurred. 
Essentially this provides the same 
coverage as provided by the 1979 rule, 
except that the performance standard 
which the monitoring provision assists 
in implementing is tied to State law. 
Thus, the owners of structures may have 
the monitoring data made available to 
them to exercise any rights arising under 
State law, irrespective of the method of 
underground mining employed. 

A commenter asserted that it is 
uncertain whether monitoring is 
required when it has been determined 
that subsidence is likely. 

Under this final rule monitoring will 
most likely be performed when the pre- 
subsidence survey indicates that 
subsidence and related material damage 
to structures and facilities are 
anticipated, and State tort, contract, or 
other law (either codified or enunciated 
through judicial decisions) requires 
repair or compensation. 

Another commenter stated that the 
“weak” provisions for monitoring are 
inconsistent with the District Court's 
October 1, 1984 decision and 
congressional intent. OSMRE does not 
believe it is inconsistent. The court did 
not rule on the substance of the issue, 
but only ordered further comment in 
view of the rule's relation to the 
restoration standard. 

For all the reasons discussed above, 
OSMRE believes that the pre- 
subsidence survey and monitoring 
requirements of this final rule provide 
the information required to assure the 
Act can be appropriately enforced. 


D. Subsidence Control—Section 
817.121(c)(2) 


Section 817.121 provides performance 
standards for subsidence control. 
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Section 817.121(c) establishes the 
operator's. responsibility for material 
damage caused by subsidence. The 
statutory authority for its provisions is 
sections 507(f), 515(b)(2), 515(b}{3), 
516(b)(1), and 516(b)(10) of the Act. 
Liability for damage to surface and 
subsurface structures and facilities 
under section 507(f} of the Act is tied to 
liability under State law because the 
Act was not intended to create 
additional property rights. For this 
reason, under final § 817.121{c}{2) 
operator responsibility. for material 
damage caused to structures or facilities 
is tied to liability under State law. Thus, 
material damage to structures. and 
facilities must be remedied or monetary 
damages paid if the operator is liable 
under State law. 

The 1979 subsidence contro! rules 
which imposed a restoration 
requirement for structures materially 
damaged by subsidence did not provide 
exceptions for situations where the 
operator has purchased a structure 
overlying the underground workings, 
where the operator has purchased the 
right to cause subsidence under a 
structure, or, as in Pennsylvania, where 
State legislation has established 
subsidence responsibilities for different 
classes of structures. The 1979 rules did 
not defer to State law and allow an 
operator not to. repair damaged 
structures where the operator had no 
legal liability under State law. This final 
rule accommodates situations in which 
the operator is not liable for subsidence 
damage to surface structures under 
State law. Conditioning liability for 
restoration of materially damaged 
structures upon State law lessens the 
concern that the contract in which the 
operator may have obtained the right to 
subside the surface under a structure 
will be impained. In States which have 
not enacted special subsidence 
legislation, State property rights, as 
established by contracts, deeds, and 
other agreements, and interpreted in 
judicial decisions, will determine 
whether the operator is liable to a 
surface owner. Liability of the operator 
where the owner of the surface facility 
may have conveyed the right to support 
or may have waived it will also be left 
to determination under State law. 

This final rule is supported by both 
law and policy. As discussed below, the 
Surface Mining Act does not require 
operators to repair subsidence-caused 
material damage to structures 
irrespective of State law. As the-district 
court found in 1980, the authority of 
OSMRE to.require an operator ta 
compensate an owner for materia! 
damage to structures or facilities 


resulting from: subsidence or to repair 
such material damage derives from 
Section: 507(f) of the Act. Jn re: 
Permanent (I), supra., section 507(f} of 
the Act requires liability insurance for 
personal injury and property damage in 
an amount adequate to compensate any 
persons damaged as a result of surface 
coal mining and reclamation operations 
who are entitled to compensation under 
the applicable provisions of State law. 
Although the 1979. rule did not limit the 

compensation requirement to situations 
where liability exists under State law, a 
more precise reading of section 507(f) 
supports the imposition of such a 
constraint in this final rule. 

Sections 515 and 516 do not require 
subsidence damaged structures to be 
restored without regard to State law. 
Section 516(b){1) of the Act requires 
underground mine operators to prevent 
subsidence-caused material damage to 
the “extent technologically and 
economically feasible” and to maintain 
the value and use of “surface lands.” 
This provision does not itself require the 
restoration of structures damaged by 
subsidence. Although through section 
516(b)(10) of the Act, the surface mining 
performance standards of section 515 
may be made applicable to any surface 
impacts of underground mining not 
specified in section 516(b), the standards 
of section 515 do not apply to structures 
materially damaged by subsidence. 
Section 515(b)(2), the provision certain 
commenters suggest as support for the 
structure restoration requirement, 
requires the surface coal mining 
operator to “restore the land affected” 
to a condition capable of supporting 
premining uses. There is no similar 
explicit mandate from Congress. to 
require restoration of structures 
materially damaged by subsidence. The 
word “land,” as it is used in section 
515(b)(2) is interpreted to refer to land in 
its unimproved or natural state (see 48 
FR 24644). This interpretation of land as 
a natural resource is consistent with the 
use of that term in other provisions of 
the Surface Mining Act. For instance, in 
order to protect the “stability of the 
land,” section 516(c) of the Act requires 
the suspension of underground coal 
mining under “buildings” if imminent 
danger exists. Also, when setting 
reclamation priorities for abandoned 
mine lands, Congress in section 403 
distinguished between the “restoration 
of land and water resources * * * 
previously degraded by adverse effects 
of coal mining practices” and the repair 
of “facilities adversely affected by coal 
mining practices.” 

If Congress meant te include 
structures and facilities in section 


515(b)(2), it certainly would have 
enumerated such. Nothing in the plain 
wording of that paragraph suggests that 
its application to structures as well as to 
land is mandated. To the contrary, as 
suggested by the Court in upholding the 
land restoration requirements of 30 CFR 
817.121(c)(1), there is a sound basis for 
distinguishing between the restoration 
requirement for land and that for 
structures. See In Re: Permanent IT, 
supra, October Op. at 5-6.? 

In policy, as well as law, there is clear 
reason to distinguish the protection 
provided for land and structures. Where 
an underground mine operator 
purchases from the surface owner the 
right to subside the land, or in conveying 
surface property reserves the right to 
subside the surface, the individual’s 
property rights. are protected, but the 
long term public interest in the land is 
not protected. Thus, §817.121(¢}{1) 
functions to prevent this injury to the 
land by assuring that in all cases, 
irrespective of private contract, this 
valuable natural resource will be 
restored to its premining capabilities, to 
the extent technologically and 
economically feasible. On the other 
hand, no environmental or public 
interest exists in protecting a building or 
structure where its present or past 
owner has either conveyed or waived a 
right to subjacent support. For example, 
in some instances an operator may 
purchase the right to subside a structure 
owned by the surface owner. In such an 
instance, the parties have worked out a 
mutually agreeable solution to account 
for private damage. The operator should 
not have to recompensate the surface 
owner. This final rule leaves this 


1 Finding the Secretary's reading of the statute 
“reasonable,” the Court upheld the land restoration 
requirements of 30:CFR 817.121(c)(1) against an 


industry challenge that the regulation i 8 on 
State laws which provide for remedies.in contract 
and tort for subsidence damage to land. October 
Op. at 6-7. This issue has been appealed to the U.S. 
Court of Appeals for the D.C. Circuit. 

The District Court ruled that section 515(b)(2) 
applied to subsidence damaged /and, through 
section 516(b)(10). The Court reasoned that while 
these State remedies.may “redress injuries suffered 
by private parties” they do not redress injury to the 
“land itself.” Jd. at'6. As the Court cautioned, 
private parties should not be able to circumvent 
Congressional! intent by forming contracts. The 
Court held that the Act was passed not.only to 
protect individual property rights, but also to protect 
this Nation's land from the surface effects of 
underground mining for “generations yet unborn.” 
Id. at 7. Therefore, the Court found that any State 
remedy inconsistent with the requirement of section 
515(b)(2) to restore land materially damaged by 
subsidence would be preempted by the Act. /d. at 7. 
However, as explained above, the Court's rationale 
as to the public interest in protecting land does not 
extend to structures. Damage to structures are in the 
nature of injuries suffered by private parties that 
may be appropriately addressed by State remedies. 
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determination of the relative rights and 
liabilities to State law. 

While private parties may not be 
motivated to protect the environment, 
they have a great incentive to protect 
structures that they own. State law has 
traditionally provided remedies in 
contract and tort for those parties who 
own subsidence-damaged structures. 
Accordingly, it is inappropriate for 
OSMRE to step in and protect owners of 
these structures thereby creating an 
additional private property right which 
clearly was not intended by Congress. 

In those instances where a public 
interest does exist in the protection of 
certain structures, the rules continue to 
provide such protection without regard 
to State law. For instance, 30 CFR 
817.121(d) prohibits underground mining 
activities beneath or adjacent to public 
buildings and facilities, churches, 
schools and hospitals, and large bodies 
of water unless an operator can 
demonstrate before a permit is issued 
that subsidence will not cause material 
damage. If damage is caused to such 
facilities or features regulatory 
authorities are empowered to suspend 
mining until the operator ensures that no 
further material damage will occur (see 
30 CFR 817.121(e)). Finally, if imminent 
danger from underground mining exists 
to inhabitants of urbanized areas, cities, 
towns or communities, such mining must 
be suspended. Taken together with the 
land restoration requirement of 
§ 817.121(c)(1), OSMRE’s rules will 
amply protect the public interests 
endangered by subsidence. 

At least one State has a statute which 
specifically addresses subsidence under 
structures. Pennsylvania’s Bituminous 
Mine Subsidence and Land 
Conservation Act of 1966, 52 Pa. Stat. 
Ann, sec. 1406 et seg. (Purdon's) 
establishes certain classes of protected 
structures. For instance, if a materially 
damaged occupied dwelling were in 
existence on the date of enactment of 
the Pennsylvania statute (April 27, 1966), 
the operator would have to repair the 
dwelling or compensate the owner for 
the diminution in value. This final rule 
allows a State, such as Pennsylvania, to 
choose to protect selected classes of 
structures (see 48 FR 24645). The 
constitutionality of this scheme is 
presently before the Supreme Court 
(Keystone Bituminous Coal Ass'n v. 
Duncan, No. 85-1092 (cert. granted 
March 24, 1986)). 

A number of comments were received 
on the issue of limiting liability for 
repair of subsidence damaged structures 
in response to the original proposal of 
April 16, 1982 (47 FR 16604). The reader 
is referred to the discussions of those 
comments found in the preamble to the 


June 1, 1983 final rule (48 FR 24638) as 
they will not be repeated here. 

During the comment period on the July 
8, 1985 proposal, numerous comments 
were received on the issue of leaving the 
correction of subsidence-damaged 
structures up to the requirements of 
State law. Several commenters favoring 
the proposed rule agreed with OSMRE's 
conclusion that the rule is supported by 
both law and policy. Among the reasons 
given for this agreement were (1) the Act 
does not require repair or compensation 
for damaged structures; it only requires 
insurance coverage adequate to cover 
claims arising under State laws; (2) the 
1979 rule requiring repair or 
compensation irrespective of State law 
is in violation of the Act; (3) the 1979 
rule represents an unconstitutional 
“taking” of property without just 
compensation; and, (4) there is no 
support in the legislative history for the 
1979 rule. Opposing this viewpoint were 
commenters who contended that (1) the 
proposed change is illegal since it 
violates congressional intent given in 
section 102(b) of the Act; (2) the old rule 
was upheld by the District Court; (3) the 
proposal is contrary to section 101 (d), 
(e), and (h) and 102{h) of the Act; and 
the proposed rule is unsupportable in 
view of the recent Appeals Court 
decision in Keystone Bituminous Coal 
Ass'n v. Duncan, 771 F.2d 707 (3d Cir. 
1985) in affirming the constitutionality of 
the Pennsylvania Bituminous Mine 
Subsidence and Land Conservation Act 
and its implementing regulations. 

OSMRE's views on the legality of 
implementing the proposed rule have 
been addressed above. OSMRE 
disagrees with the commenters who 
conclude that the rule change is illegal. 
Contrary to the commenter’s assertion, 
section 102(b) of the Act supports this 
final rule. The intent expressed in 
section 102(b) is to preserve and protect 
the rights of persons with a legal interest 
in appurtenances to the land. This rule 
does just that. Where such a right exists 
under State law, it is expressly 
recognized and will continue to exist. 
The rule is also consistent with the other 
provisions cited, taken together with 
section 102(k) of the Act which was not 
cited by the commenters. Section 102(k) 
sets forth as one of the Act's purposes 
the need to “encourage the full 
utilization of coal resources through the 
development and application of 
underground extraction technologies; 
.. +” 80U.S.C. 1202. Clearly this rule is 
intended, in part, to encourage full 
extraction technologies, such as 
longwall mining. Also, the contention 
that the decision of the appeals court in 
Keystone v. Duncan renders the 
proposed rule illegal is incorrect. The 
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holding in that case that the 
Pennsylvania statute is legal does not 
affect the validity of OSMRE’s final rule. 
To the contrary, this rule clearly 
recognizes existing State laws and 
property rights. 

A number of other commenters 
expressed additional reasons for 
favoring adoption of the rule. One felt 
that the preamble discussion for the 
proposed rule provided accurate and 
ample justification for the rule. Two 
others think there is no conflict between 
section 102(b) of the Act and State 
common law on subjacent support. 
Another commenter expressed concern 
that the former rule entitles persons to 
compensation for damage to structures 
built on lands for which a coal company 
had the prior right to mine. That 
commenter made the further claim that 
this has actually occurred in Illinois. 
Also, a commenter expressed the 
opinion that the economics of the coal 
industry and the conservation of the 
mineral resource have both been 
adversely affected by the former rule. 

OSMRE acknowledges the comments 
supporting its reasons for the rule 
change expressed in the preamble to the 
proposed rule, and agrees in principle 
with those stating the previous rule 
created an inequity by granting absolute 
protection, irrespective of State laws 
and contractual agreements, to owners 
of structures built on land for which the 
owners of the structures do not have the 
right of subjacent support. 

Other comments were received 
opposing this final rule. Some stated 
that the changes proposed were 
arbitrary and unreasonable. Others felt 
that the rule should be made stronger 
than the former rule, not weaker, and 
that standards similar to those imposed 
for surface mines be imposed on 
underground mines. Some others 
expressed the opinion (presumably as a 
matter of equity) that coal companies 
should be responsible for making repairs 
to both structures and land, and that 
mitigation of damage to structures 
should be a national policy. Many of 
these commenters were Illinois property 
owners who believe the rule would 
upset an existing balance in that State 
between coal operators and property 
owners, creating the potential for 
inflicting hardship and economic loss on 
the property owners. The basis for this 
view rests on a provision in the Illinois 
surface mining law (several other states 
have similar provisions) that the State 
regulations can be “no more stringent 
than” the Federal regulations. Two 
commenters claimed that due to this 
requirement the State of Illinois would 
have to drop its protection for structures 
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in response to the rule change. Two 
others disagreed, asserting that Illinois 
is not absolutely bound to eliminate its 
current rules requiring repair or 
compensation for subsidence damage to 
structures. 

One commenter asserted that OSMRE 
had not indicated why State law is 
adequate to protect structures from 
subsidence impacts. Another commenter 
felt that relying on State law to protect 
surface structures provides inadequate 
protection and believes it preferable to 
have national standards. In its view, 
national standards would cause 
consideration of potential subsidence 
damage at the time of mine planning and 
design and be coupled with provisions 
for protection or compensation, thereby 
avoiding costly litigation which may not 
result in proper settlement for any of the 
parties. 

OSMRE has no obligation to 
demonstrate that State law is adequate 
to protect surface structures from 
subsidence impacts because the Act 
does not mandate that structures be 
protected, particularly in those instances 
where the right of subjacent support has 
been transferred or waived by the 
surface owner or his predecessor in title 
by valid legal contract. 

Notwithstanding the absence of such 
an obligation, OSMRE has nevertheless 
analyzed the projected impacts of this 
rule in those States where most 
underground mining occurs. The six 
States chosen (Illinois, Kentucky, 
Pennsylvania, Utah, Virginia, and West 
Virginia) accounted for 87 percent of the 
Nation’s underground coal production in 
1983. In those States a total of between 
107 and 528 dwellings are estimated to 
be at risk of subsidence annually. Under 
these final rules this estimated total 
would not change. However, the 
compensation received by owners 
would change. The former rules required 
operators to correct or compensate for 
damage to structures irrespective of the 
requirements of State law. This final 
rule, depending upon State law and the 
extent to which property owners have 
waived their rights, results in 
responsibility (1) continuing to rest with 
operators, (2) being shifted to 
subsidence insurance programs, or (3) 
being shifted to the property owner. In 
each of the States analyzed, except 
Kentucky, some form of compensation 
would be available under this final rule. 
Only in Kentucky would neither the law 
of subjacent support nor a subsidence 
insurance program offer protection from 
loss to property owners. Depending 
upon the extent to which dwellings 
damaged by subsidence are covered by 
subsidence insurance, and the extent to 


which property owners have not waived 
or conveyed the right to subjacent 
support in States that recognize the 
right, it is estimated that the maximum 
total annual amount of subsidence 
damage to dwellings (for which 
responsibility would shift from 
operators to insurance programs or to 
property owners under this rule) could 
range from approximately $2 million to 
about $10.5 million in the six States that 
account for 87 percent of the Nation's 
underground production of coal. A more 
detailed discussion of these effects is 
found in the environmental assessment 
prepared for this final rule. 

The impacts are somewhat uncertain 
because whether a particular surface 
property owner is entitled to subjacent 
support depends not just on State law 
but provisions in deeds and contracts 
affecting the property. Whereas State 
law generally requires subjacent 
support, some States may interpret 
similar provision differently thus 
affecting the ultimate amount of the 
operator's liability. Thus, the State by 
State analysis somewhat overstates the 
effect of this rule because it disregards 
owner waivers that may exist. 

Pertinent to the issue of whether the 
requirement to correct or compensate 
for damage to structures should be left 
up to State law is the position of the 
various States affected by the change, 
especially the States of West Virginia 
and Pennsylvania which have the 
majority of active underground coal 
mining operations. During the comment 
period for the 1982 proposed rules 
(which would have retained the 
absolute requirement of the 1979 rules), 
only Montana, Kentucky, Virginia, and 
Illinois submitted comments on the" 
issue. Montana and Illinois favored 
leaving the requirement up to State law 
and Kentucky and Virginia approved the 
retention of the absolute requirement to 
correct or compensate. Of the four, only 
Kentucky, Virginia, and Illinois have 
significant numbers of active 
underground coal mining operations. 
Only the State of Illinois, reversing the 
position it had taken in 1982, commented 
during the 1985 comment period for this 
proposed rule. The failure of West 
Virginia and Pennsylvania, the States 
with the largest number of active 
underground coal mining operations, to 
submit comments on the 1985 proposed 
rules does not necessarily indicate their 
lack of interest. Despite the failure to 
comment, it appears that West Virginia 
favors the change since it immediately 
and voluntarily implemented the change 
promulgated in the 1983 final rule by 
amending its State program to eliminate 
the absolute requirement to restore 
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imposed by the 1979 OSMRE rules. 
Thus, the State which OSMRE expects 
(based on the 1986 Environmental 
Assessment) to experience 
approximately one-half of all 
anticipated subsidence damage 
incidents prefers that the requirement to 
correct for such damage be left to State 
law and contractual arrangements. 
Pennsylvania also favors deference to 
State law since, following promulgation 
of the 1983 rule, Pennsylvania 
voluntarily amended its State program 
to institute a less stringent regulatory 
interpretation of its 1966 Statute (as 
amended in 1980), the Bituminous Mine 
Subsidence and Land Conservation Act. 
Thus, under its current law and 
regulations Pennsylvania provides less 
than the absolute requirement to correct 
or compensate for subsidence damage to 
structures and facilities found in the 
1979 OSMRE rules. Consequently, it is 
apparent that the two States with the 
greatest number of underground mining 
operations—ones expected to 
experience approximately 70 percent of 
the incidents of subsidence damage to 
structures support the change leaving 
the restoration requirements to State 
law. In any event, because Pennsylvania 
and West Virginia already have 
programs which are consistent with this 
final rule, there will be no change 
required from the status quo.? 

Although homeowners may suffer 
financial and other injury as a result of 
subsidence due to underground mining 
in Illinois, the agency does not intend to 
interfere with State laws on this issue. 
The Act is not intended to provide rights 
for the repair of structures to property 
owners who voluntarily relinquished 
such rights or whose predecessors in 
interest did so. Further, whether States, 
such as Illinois, make their surface 
mining regulations “no more stringent 
than” the Federal regulations is a matter 
for States to determine. States may 
modify their “no more stringent than” 
requirements, particularly in specific 
situations where the State determines 
that local public policy concerns 
outweigh the general principle of not 
regulating in a manner more stringent 
than OSMRE’s national rules. 

Moreover, impacts of this rule are 
lessened because consideration of 
potential subsidence damage continues 
to be required at the mine planning 
state. A subsidence control plan must be 
submitted as part of the permit 


2 If this final rule were not to recognize state law 
limits and imposed an absolute obligation to repair 
or restore materially damaged structures, then the 
affected State program would have to be amended 
to reflect such a rule. 
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application if structures exist which 
potentially may be damaged (See 30 
CFR 784.20). The plan must demonstrate 
that the operator will mine in a maaner 
intended to prevent material damage 
resulting from subsidence. 

One commenter claimed § 1817.124 of 
Illinois law {implementing the 1979 rule’s 
repair or compensation requirement) is 
illegal and rons fhe approved Illinois 


peThe validity of 

The validity of the the subsidence 
provisions of the Tllinois State program 
is not at issue in this rulemaking. The 
Illinois State program was approved in 
1982. Although a challenge to fhat 
program approval is currently in 
litigation, I/finois South Project, et al. v. 
Hodel, No. 82-2228 C.D. 111), the 
validity of Hlimois performance 
standards regarding subsidence is not 


prior to mining of a non-cancellable 


ee insurance policy, 
indicating such policies are not 
available and will not be available from 
Although 


insurance will be obtainable. The 
purchase of an insurance policy is only 
one of several alternatives provided 
under § 817.121{c)(2). Repair or 
compensation for subsidence damage 
may be arranged in other ways. 
Several commenters asserted that 


should be subject to the same national 
repair and restoration standards found 
under the former rules for structures. 
OSMRE believes that agricultural tiling 
and other farmland drainage structures 
are not part of the land and therefore 
are directly protected against damage 
only to the extent required by State law 
under the provisions of § 817.121{c)[2}. 
However, argicultural tiling and other 
farmland drainage systems are 
indirectly protected by the requirements 
of § 817.121(c}{1) for “restoring the land 
to a condition capable of maintaining 
the value and reasonably foreseeable 
uses which it was capable of supporting 
before subsidence”. ff necessary to meet 
the land restoration requirements of 
$817 -121{c)(1) for farmtand, regulatory 
authorities can require the restoration of 
agricultural drainage structures.as.a 
af permit approval. 

Another commenter claimed that 
water supplies should be protected from 
subsidence damage and fhat there 


should be a national requirement to 
restore or replace water supplies 
damaged by subsidence. Water supplies 
are protected from subsidence damage 

by provisions of § 817.121{d){3) if they 
serve asa “significant water source for 
any public water supply system.” That 
section provides an advance showing 


damaged. 
as individual wells, are not similarly 
protected by § 817.121. However, the 
ts of the Act do 
provide some protection for all water 
supplies. Although the Act does not 
mandate replacement of water supplies 
in every event of damage or loss, it does 
require protection of water quantity and 
quality. In the permitting of underground 
mines, the regulatory authority must 
find, before the issuance of any permit, 
that the operation is designed te prevent 
material damage to the hydrologic 
balance outside the permit area (see 30 
CFR 773.15{c){5). In addition, each 
permit application must include a 
determination of the probable 
hydrologic consequences (PHC) of the 
operation upon the quality and 
quantity of surface water.and 
groundwater (see 30 CFR 784.14{e}(1)). 
The PHC determination must include 
findings on, inter alia, the impacts the 
proposed operation will have on 
r.and surface-water 
availability” (30 CFR 704.14fe}(3)(iiD). 
Thus, for every permit application, the 
regulatory authority will be provided 
information on the PHC of the proposed 
operation. Based upon the PHC 
determination, each permit application 
must contain .a hydrologic reclamation 
plan that specifically addresses “any 
potentially adverse hydrologic 
consequences * * * and shall include 
preventive and remedial measures” (30 
CFR 784.14(g)). If the protection of water 
quantity or quality cannot otherwise be 
assured, the regulatory authority may 
deny the permit or direct that alternative 
mitigation measures be included in the 
reclamation plan. Such measures may 
inchide, at the operator's discretion, the 
provision of alternative water supplies. 
Thus, the requirements of the Act do 
serve the unified purpose of protecting 
the environment, including the area's 
hydrology, from damage caused by 
subsidence due to underground mining. 
Disagreeing, another commenter 
stated that the rule changes should be 
dropped rather than made more 
stringent. ‘(OSMRE believes that the rule 
change is neither arbitrary nor 
unreasonable and that the dichotomy of 
opinion expressed by the commenters 
suggests that this rule has struck a 
reasonable balance. 


One commenter speculated that 
savings institutions would no longer 
issue construction loans for homes to be 
built on lands subject to subsidence if 
the rule should be adopted. The 
commenter’s concern is unsupported 
and appears exaggerated. 
construction loans existed prier to 
imposition of the 1979 rule. Business 
enterprises will adjust to the current 
rule, just as they did when no absolute 


mpensation may 
contract itself may prohibit subsidence 
damage from occurring. Additional 
protection may be provided through 
subsidence insurance programs which 
are either in place er are now being 
started with the aid of monies from the 
Abandoned Mines Lands fund 
established by the Act. 

Two commenters objected to the 

ation of the final rule at this 
time because OSMRE is preparing 
rulemakings on related issues, 
particularly the applicability of the 
ions of ae (4) and (5) 

of the Act to subsidence and 
a mining. These commenters 

ugegested that action be delayed on the 
ompeins rule at least until the planned 
environmental impact statement (EIS) 
and regulatory impact analysis (RIA) for 
the Section 522(e) (4) and (5) rule are 
completed. QSMRE considered delaying 
the final mule in this rulemaking, but 
concluded that this rule had an 
independent basis and there were 
inadequate reasons for delaying this 
final rule for more than ene year until 
the rulemaking is completed on the 
scope of Section 522{e) (4) and {5). 
However as described below, possible 
cumulative effects of the twe mules were 
oun prior to finalization of this 
rule. 

Two related comments contended that 
the analysis in OSMRE's 1983 
supplemental EIS regarding subsidence 
damage to strnctures is inadequate and 
that a new EIS should be prepared. 
Another commenter recommended that 
such an EIS include an analysis of the 
effects of protections for structures 
under the various State laws. Although 
it previously concluded in the 
supplemental EIS that there would be no 
significant impacts due to the 
promulgation of this rule, OSMRE made 
the decision to reexamine those earlier 


wnamdas eroved Suzie regulatory 
programs, existing and proposed State 
subsidence insurance programs, and the 
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extent to which the common law of 
subjacent support is applicable in 
selected States. Also, in view of ongoing 
studies in support of the Section 522(e) 
(4) and (5) EIS and RIA, the EA analysis 
assumed as the limiting case, the - 
alternative providing the least 
protection for structures, i.e., that the 
Section 522(e) (4) and (5) prohibitions do 
not apply to subsidence. By assuming 
the least protection for structures, the 
conclusion reached in the EA will not be 
altered in the direction of greater 
impacts on structures by the ultimate 
outcome of the Section 522(e) (4) and (5) 
rulemaking. The EA concluded that 
there were no significant impacts due to 
this rulemaking on the quality of the 
human environment. This supports the 
conclusions previously reached in the 
1983 supplemental EIS. From an 
environmental standpoint, there is no 
need therefore, to delay going forward 
with this rulemaking because the 
environmental consequences will either 
remain the same as projected in the EA 
or be lessened as.a consequence of the 
Section 522(e) (4) and (5) rulemaking. 
Finally, three commenters asked for 
clarification in this final rule preamble 
that the State law referred to in 
§ 817.121(c)(2) is not limited to State 
surface mining laws. OSMRE accedes to 
that request; the State law referred to in 
the final rule includes all State law 
whether codified or uncodified, and is 
not limited to the State surface mining 
law. 


III. Procedural Matters 
Federal Paperwork Reduction Act 


The information collection 
requirements in final § 784.20 have been 
approved by the Office of Management 
and Budget (OMB) under 44 U.S.C. 3507 
and assigned clearance number 1029- 
0039. OSMRE has codified the OMB 
approvals in § 784.10. 

The information required will be used 
by the regulatory authority in permitting, 
monitoring, and inspecting underground 
mining activities to insure that they are 
conducted in a manner which preserves 
and enhances environmental and other 
values of the Act. The information 
required by these rules is mandatory. 


Executive Order 12291 


The DOI has examined this final rule 


according to the criteria of Executive 
Order 12291 (Februrary 17, 1981) and has 


determined that it is not major and does 
not require a regulatory impact analysis. 
Regulatory Flexibility Act 


The DOI also has determined, 
pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601 e¢ seq., that this final 


rule will have a significant economic 
impact on a substantial number of small 
entities. 


National Environmental Policy Act 


Based on comments received on the 
proposed rule, OSMRE determined that 
this final rule required additional 
environmental analyses to evaluate the 
validity of the conclusions made by the 
existing environmental impact statement 
titled “Final Environmental Impact 
Statement, OSM-EIS-1: Supplement”. 
Consequently an Environmental 
Assessment (EA) was done which has 
resulted in a finding of no significant 
impacts (FONSI) in agreement with 
OSM-EIS-1. Therefore, the preparation 
of any additional environmental 
documents under section 102(2)(C) is not 
required. The EA is available in the 
Administrative Record, Rm. 5315, 1100 L 
Street NW., Washington, DC. 


Agency Approval 


Section 516(a) of the Act requires that, 
with regard to rules directed toward the 
surface effects of underground mining, 
OSMRE must obtain.written 
concurrence from the head of the 
department which administers the 
Federal Mine Safety and Health Act of 
1977, the successor to the Federal Coal 
Mine Health and Safety Act of 1969. 
OSMRE has obtained the written 
concurrence of the Assistant Secretary 
for Mine Safety and Health, U.S. 
Department of Labor. 


Author 


The author of this regulation is 
Dermot Winters, Regulatory 
Development and Issues Management 
Group, Office of the Director, Office of 
Surface Mining Reclamation and 
Enforcement, 1951 Constitution Avenue, 
NW., Washington DC 20240, Telephone 
(202) 343-1928 (commercial or FTS). 


List of Subjects 
30 CFR Part 784 


Coal mining, Reporting and 
recordkeeping requirements, 
Underground mining. 


30 CFR Part 817 


Coal mining, Environmental 
protection, Underground mining. 


Accordingly, 30 CFR Part 784 and 817 
are amended as set forth below. 


Dated: January 5, 1987. 


J. Steven Griles, 


Assistant Secretary for Land and Minerals 
Management. 
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PART 784—UNDERGROUND MINING 
PERMIT APPLICATIONS—MINIMUM 
REQUIREMENTS FOR RECLAMATION 
AND OPERATION PLAN 


1. The authority citation for Part 784 
continues to read as follows: 


Authority: Pub. L. 95-87, 91 Stat. 445 (30 
U.S.C. 1201 et seq.) and sec. 115, Pub. L. 98- 
146, 97 Stat. 938 (30 U.S.C. 1257), unless 
otherwise noted. 


2. In § 784.20, the third sentence of the 
introductory paragraph is revised, 
paragraph (b) is revised, paragraphs (d), 
(e), (f) and (g) are redesignated as 
paragraphs (e), (f), (g) and (h) 
respectively, paragraph (d) is added, 
paragraphs (e)(3) and (e)(4) are revised, 
and paragraph (e)(5) is removed, to read 
as follows: 


§ 784.20 Subsidence control pian. 


* * * In the event the survey shows 
that such structures or renewable 
resource lands exist, and that 
subsidence could cause material 
damage or diminution of value or 
foreseeable use of the land, or if the 
regulatory authority determines that 
such damage or diminution could occur, 
the application shall include a 
subsidence control plan which shall 
contain the following information: * * * 


* * * * * 


(b) A map of underground workings 
which describes the location and extent 
of areas in which planned-subsidence 
mining methods will be used and which 
includes all areas where the measures 
described in paragraphs (d) and (e) of 
this section will be taken to prevent or 
minimize subsidence and subsidence 
related damage; and, where appropriate, 
to correct subsidence-related material 
damage. 


* * * * * 


(d) A description of monitoring, if any, 
needed to determine the commencement 
and degree of subsidence so that, when 
appropriate, other measures can be 
taken to prevent, reduce, or correct 
material damage in accordance with 
§ 817.121(c) of this chapter. 


(e) * * * 


(3) Leaving areas in which no coal is 
removed, including a description of the 
overlying area to be protected by 
leaving the coal in place; and 

(4) Taking measures on the surface to 


prevent material damage or lessening of 
the value or reasonably foreseeable use 


of the surface. 


* * * 
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PART 817—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
UNDERGROUND MINING ACTIVITIES 


3. The authority citation for Part 617 
continues to read as follows: 

Authority: Pub. L. 95-87, 91 Stat. 445 (80 
U.S.C. 1201 etseq.) and sec. 115, Pub. L. 98- 
146, 97 Stat. 938 (30 U.S.C. 1257), unless 
otherwise noted. 

4. Paragraph ({c)({2) of § 617.121 is 
revised to read as follows: 

§ 817.121 Subsidence centrol. 
> > * * 7 

{c) The operator shall—* * * 

(2) To the extent required under 
applicable provisions of State law, 
either correct material damage resulting 
from subsidence caused to any 
structures or facilities by repairing the 
damage or compensate the owner of 
such structures or facilities in the full 
amount of the diminution in value 
resulting from the subsidence. Repair of 
damage includes rehabilitation, 
restoration, ar replacement of damaged 
structures or facilities. Compensation 
may be accomplished by the purchase 
prior to mining of a non-cancellable 
premium-prepaid insurance policy. 


[FR Doc. 87-8194 Filed 2-18-87; 8:45 am] 
BILLING CODE 4310-05-™ 





Tuesday 
February 17, 1987 


Part VI 


Department of 
Housing and Urban 
Development 


Office of the Secretary 


24 CFR Parts 510, 511, 570, and 590 
Lead-Based Paint Hazard Elimination in 
Community Development Block Grant, 
Urban Development Action Grant, 
Secretary’s Fund, Section 312 
Rehabilitation Loan, Rental Rehabilitation 
and Urban Homesteading Programs; Final 





4870 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Secretary 
24 CFR Parts 510, 511, 570 and 590 
{Docket No. R-87-1291, FR-2243] 


Lead-Based Paint Hazard Elimination 
in Community Development Block 
Grant, Urban Development Action 
Grant, Secretary’s Fund, Section 312 
Rehabilitation Loan, Rental 
Rehabilitation and Urban 
Homesteading Programs 


AGENCY: Office of the Secretary, HUD. 
ACTION: Final rule. 


SUMMARY: This rule amends regulations 


regarding the elimination of hazards due 
to lead-based paint in Community 
Development Block Grant, Urban 
Development Action Grant, Secretary's 
Fund, Section 312 Rehabilitation Loan, 
Rental Rehabilitation and Urban 
Homesteading programs. This rule 
amends 24 CFR Part 570, Community 
Development Block Grants; 24 CFR Part 
510, section 312 Rehabilitation Loan 
Program; 24 CFR Part 511, Rental 
Rehabilitation Grant Program; and 24 
CFR Part 590, Urban Homesteading 
Program. The main purpose of the rule is 
to update current regulations 
implementing section 302 of the Lead- 
Based Paint Poisoning Prevention Act in 
light of advances in knowledge 
regarding the causes of elevated blood- 
lead levels of children as well as hazard 
detection and abatement techniques. 
HUD has also reexamined its 
regulations in light of the decision in 
Ashton v. Pierce, 716 F.2d 56 (D.C. Cir. 
1983), a case in which public housing 
tenants in the District of Columbia 
challenged the adequacy of HUD’s lead- 
based paint regulations. 


EFFECTIVE DATE: March 19, 1987. 


FOR FURTHER INFORMATION CONTACT: 
For Community Development Block 
Grant programs contact Don Patch, 
Director, Office of Block Grant 
Assistance, (202) 755-6587, Room 7280; 
for the Urban Development Action 
Grant program contact Stanley 
Newman, Director, Office of Urban 
Development Action Grants, (202) 755- 
6290, Room 7262; for Secretary’s Fund 
programs including Indian Community 
Development Block Grants, Insular 
Areas Community Development Block 
Grants and Special Projects contact 
Leroy Gonnella, Director, Secretary's 
Fund Division, Office of Program Policy 
Development, (202) 755-6092, Room 
7134; for Section 312 Rehabilitation 


Loan, Rental Rehabilitation and Urban 
Homesteading programs contact Nancy 
Blauvelt, Office of Urban Rehabilitation, 
(202) 755-5970, Room 7164; Department 
of Housing and Urban Development, 451 
Seventh Street, SW., Washington, DC 
20410. (These are not toll-free telephone 
numbers.) 


SUPPLEMENTARY INFORMATION: 


I. Background 


This rulemaking was initiated in 
response to the Ashton court order by 
publication of an Advance Notice of 
Proposed Rulemaking (ANPR) (49 FR 
19210, May 4, 1984), which solicited 
public comment on issues relating to 
implementation of lead-based paint 
detection and hazard abatement 
procedures in the many distinct HUD 
programs to which the statute applies. In 
accordance with a subsequent order of 
the United States District Court for the 
District of Columbia, a proposed lead- 
based paint rule for Public and Indian 
Housing was published on February 14, 
1986 (51 FR 5666), and the final rule was 
published on August 1, 1986 (51 FR 
27774). A proposed lead-based paint rule 
for Housing programs was published on 
July 1, 1986 (51 FR 24112), and the final 
rule was published on January 15, 1987 
(52 FR 1876). (In a recent Ashton related 
activity, plaintiffs requested that HUD 
be held in contempt based on alleged 
noncompliance of the Public and Indian 
Housing Final Rule of August 1, 1986 
with the Court's order. This motion was 
denied by the Court on October 17, 
1986.) 

On August 1, 1986, HUD published 
this rule in proposed form. This rule, 
which addresses the hazards of lead- 
based paint in Community Development 
Block Grant (CDBG), Urban 
Development Action Grant (UDAG), 
Secretary's Fund (including Indian 
CDBG, Insular Areas CDBG and Special 
Projects), section 312 Rehabilitation 
Loan (section 312), Rental Rehabilitation 
and Urban Homesteading programs, is 
also being published pursuant to the 
order of the District Court. That order 
requires publication of this final rule not 
later than February 15, 1987. 

The issue of what procedures may be 
“practicable” differs within the various 
HUD programs. For example, in the 
Public and Indian Housing programs and 
FHA Single Family Property 
Management and Disposition program, 
the cost of hazard abatement is a public 
cost. However, in the FHA Single Family 
and Multifamily Insurance and 
Coinsurance programs, the cost of 
hazard abatement required to qualify an 
existing property for FHA mortgage 
insurance or coinsurance is a private 
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cost to be borne by the seller. In the 
Section 8 Existing Housing Certificate, 
Housing Voucher and Section 8 
Moderate Rehabilitation programs, the 
cost of hazard abatement required to 
qualify the rental unit as one in which a 
very low-income tenant's rental 
payment will be subsidized must be 
borne by the private landlord. Similarly, 
the Rental Rehabilitation, CDBG, 
UDAG, Urban Homesteading, and 
Section 312 programs all deal with 
predominantly privately-owned real 
property—either owner-occupied or 
rental residential. Though program 
requirements differ from program to 
program and between agencies based 
upon their local program designs, the 
cost of hazard abatement frequently 
falls in whole or in part on the private 
owner. 

For the Rental Rehabilitation program, 
for example, no more than 50 percent of 
the rehabilitation costs not to exceed 
$5,000 can be provided in the form of 
construction subsidies with the 
remainder of the funds coming from the 
owner. Many agencies also require some 
form of repayment of the subsidy. Under 
the CDBG program, owner-occupied 
and/or rental properties may be 
rehabilitated under grants or 
combination grant/loans. Some or all of 
the cost of hazard abatement can thus 
fall on the lower-income private owner. 
Under the section 312 program, owner- 
occupied properties are rehabilitated at 
below-market-interest rate (3 percent) 
loans and investor properties are 
rehabilitated with below-market-rate 
loans which may also be combined with 
CDRG loans or grants. The effect of 
hazard abatement requirements, thus, 
has a direct impact on lower-income 
homeowners as well as the owners and 
tenants (usually lower-income) or rental 
properties. The increased costs of 
abatement may cause the rehabilitation 
of rental properties to- become infeasible 
given the income of the properties and 
the limitations on the subsidies that can 
be provided. It can also cause a 
considerable number of owner-occupied 
properties to fall outside the limits 
imposed by cities on their rehabilitation 
programs or cause otherwise feasible 
owner-occupied properties funded 
through local loan programs to exceed 
the amount lower-income homeowners 
can borrow. The impact of the 
inspection, testing and abatement costs 
on the availability of the programs to 
their intended participants is a relevant 
consideration in determining whether 
the requirements are “practicable”. 

This preamble is divided into five 
sections: (I) Background (discussion of 
statutory and regulatory requirements 
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and the Ashton decision); (TI) 
Rulemaking Comments; (III) Recent 
Studies of the Lead-Based Paint 
Problem; (IV) Program Requirements; 
and (V} Section-by-Section Review of 
Regulations. 


A. Statutory and Regulatory 
Requirements 

HUD’s authority to issue this rule is 
based on the Lead-Based Paint 
Poisoning Prevention Act, 42 U.S.C. 
4821-4846, (“LPPPA"). Added in 1973, 
section 302 of LPPPA requries the 
Secretary of HUD to “establish 
procedures to eliminate as far as 
practicable the hazards of lead-based 
paint poisoning with respect to any 
existing housing which: may present 
such hazards and which is covered by 
an application for mortgage insurance or 
housing assistance payments under a 
program administered by the Secretary.” 
The statute further prescribes that such 
procedures shall “as a minimum provide 
for . . . appropriate measures to. 
eliminate as far as practicable 
immediate hazards due to the presence 
of paint which may contain lead and to 
which children may be exposed;” and, 
further, that the procedures must apply 
’ to housing constructed prier to. 1950 and 
“may apply to housing constructed 
during or after 1950 if the Secretary: 
determines, in his discretion,, that such 
housing presents hazards of lead-based 
paint.” 

HUD implemented section 302 of 
LPPPA by promulgating regulations in 
1976 which are found at 24 CFR Part 35. 
and by incorporating Part 35 in other 
program-specific regulations. Revision of 
Part 35 was recently implemented (5], FR 
27788, August 1, 1986; 52. FR 1876, 
January 15,,1987);, the latter amendment, 
inter alia, clarified the ability of the 
Secretary to waive any non-statutory 
requirements. HUD has considered 
applicability to programs enacted after 
section 302 of LPPPA. For instance, the 
Community Development Block Grant 
and Urban Development Action Grant 
programs were not authorized until 1974. 
HUD believes it likely that Congress 
intended to cover subsidies for housing 
rehabilitation and construction provided 
under predecessor programs, including 
the Model Cities program, of which 
Congress was specifically aware when 
considering lead-based paint legislation. 
See, generally, Lead-Based Paint 
Poisoning Amendments of 1972: 
Hearings.on S. 3080 Before the 
Subcommittee on Health, Senate 
Committee on Labor and Public 
Welfare, 92d Cong,, 2 Sess. (1972). 
Accordingly, HUD believes that the use 
of CDBG funds for housing 
rehabilitation is included within the 


scope of “housing assistance payments” 
as used in section 302. Amendments in 
both 51 FR 27788 and 52 FR 1876 should. 
be consulted for an up-to-date version of 
24 CFR Part 35 prior to the next 
published consolidation, anticipated to 
be as of April 1,,1987. 


B. The Ashton Decision 


HUD was required to reconsider its 
lead-based paint regulations by the 
United Court of Appeals for the District 
of Columbia Circuit. In Ashton v. Pierce, 
the Court held that the Department's. 
Lead-Based Paint regulations (Part 35) 
were invalid because they were 
inconsistent with the LPPPA’s mandate 
that the Secretary establish 
for HUD-assisted housing “to eliminate 
as far as practicable immediate hazards 
due to the presence of paint which may 
contain lead and to which children may 
be exposed. . " 42 U.S.C. 4822. 

Specifically. ‘the Court held that the 
regulations are deficient im not treating 
any intact lead-based paint surfaces 
accessible to children as an “immediate 
hazard” under the Act. Those 
regulations defined “immediate hazard” 
as “paint . . . whichis cracking, scaling, 
chipping, peeling or leese.” 

The definition. did not require that the 
lead content in. the paint be measured or 
identified, only that the condition of the 
paint be: defective. The definition 
excluded intact or “tight” paint 
regardless, of its lead content.. The Court 
concluded that the Act's language and: 
its legislative history demonstrate “that 
Congress intended the Department to 
eliminate at least lead-based paint that 
is accessible to, and chewable by, 
children.” 716, F.2d 63.. 

The Court affirmed the district court's 
holding that the Department had failed 
to fulfill its statutory duty to establish 
procedures to eliminate the hazard. of 
accessible intact paint “as far as 
practicable.” The. Court concluded that 
the administrative record of HUD’s. 
rulemaking showed that the Department 
erroneously placed too much emphasis 
on cost-effectiveness in determining the 
practicability of hazard elimination 
measures. The Court held that the “as 
far as practicable standard allows the 
Department to cansider cost and 
technical considerations in developing 
its regulations and that the threshold of 
practicability is reached if there exist 
reasonably available techniques for 
eliminating the hazard.” 716 F.2d 64. The 
Court, however, declined to. affirm the 
district court's finding that the 
administrative record established that 
elimination of chewable intact paint is 
in fact practicable. The Court 
determined that in undertaking further 
rulemaking to bring the lead-based paint 


regulations. into. conformance. with the 
Act’s mandate regarding “immediate 
hazards”, the ent should also 
consider the practicability issue. For 
further discussion of the practicability 
standard see Section IV.C.. below. 


Il. Rulemaking Comments 


HUD commenced rulemaking. by 
publishing an Advance Notice of 
Proposed: Rulemaking (ANPR) (49 FR 
19210, May 4, 1984). The ANPR raised 
four major regulatory issues: (1) Hazard 
Determination; (2) Program Coverage; (3) 
Notification; and (4} Monitoring and 
Enforcement. Several questions were 
raised within each of the principal 
issues. Thirty-nine comments were 
received from commenters including 
public housing agencies, State, county 
and city health departments, cities, 
trade associations, public interest 
organizations, State housing authorities 
and individuals. Commenters submitted 
or referred to numerous articles and 
papers that addressed additional 
aspects of the problem. A proposed rule 
for Public and Indian Housing was 
published (51 FR 5666, February 14, 
1986) discussing those public comments 
and requesting additional comments. 
After receipt of such comments, a final 
rule for Public and Indian Housing was 
published om August 1, 1986 (53 FR 
27774) and became effective on 
September 23, 1986. A proposed rule for 
Housing programs was published on July 
1, 1986 (51 FR 27112) discussing the 
ANPR public comments and requesting 
additional comments. A final rule for 
Housing was published on January 15, 
1987 (52 FR 1876}. 

A proposed rule that addressed the 
hazards of lead-based paint in 
Community Development Block Grant, 
Urban Development Action Grant, 
Secretary’s Fund, section 312 
Rehabilitation Loan, Rental 
Rehabilitation and Urban Homesteading 
programs was published on August 1, 
1986 (51 FR 27793), which would amend 
24 CFR Part 35, Lead-Based Paint 
Poisoning Prevention in Certain 
Residential Structures; 24 CFR Part 570, 
Community Development Block Grants; 
24 CFR Part 510, section 312 
Rehabilitation Loar Program; 24 CFR 
Part 511, Rental Rehabilitation Grant 
Program; and 24 CFR Part 590, Urban 
Homesteading Program. 24 CFR Part 35 
was amended on August 1, 1986. (51 FR 
27774} and on January 15, 1987 (52 FR 
1876) and na further amendment is. made 
in this final rule. 

The proposed rule discussed three 
principal elements: (1); Construction Cut- 
Off Dates; (2) Inspection, Testing and 
Abatement; and (3) Practicability 
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Standard. The proposed rule also 
discussed each of the above-mentioned 
HUD programs. Specific questions 
regarding the three principal elements 
and the HUD programs were raised in 
the proposed rule. Public comments 
were received on most of the specific 
questions presented, as well as on a 
variety of other matters. Twenty-nine 
comments were received from the 
following organizations: Avalon 
Associates, Inc., a consulting firm; 
Montgomery County Development 
Corporation, a lending institution; 
Conservation Law Foundation of New 
England, Inc., an environmental law 
firm; Self-Help Enterprises, a non-profit 
corporation; the National Association of 
Counties; the American Academy of 
Pediatrics; Counsel for the Ashton 
Plaintiffs; and several state or municipal 
entities involved with housing or 
community development including the 
Redevelopment Commission of 
Greensboro, North Carolina, the City of 
Greensboro, the City of Syracuse, New 
York Department of Community 
Development, the Cook County, Illinois 
Bureau of Administration, the City of 
Bristol, Tennessee, the City of Harvey, 
Illinois, the City of Kingsport, 
Tennessee, the Tennessee Housing 
Development Agency, the City of 
Newton Massachusetts Health 
Department, the City of South Bend, 
Indiana Department of Economic 
Development, the City of Philadelphia 
Director of Housing, the Metropolitan 
Development and Housing Authority of 
Nashville, Tennessee, the County of 
Morris, New Jersey Department of 
Community Development, the Boston, 
Massachusetts Housing Authority, the 
City of Knoxville, Tennessee Housing 
Rehabilitation Department, the 
Chattanooga, Tennessee Housing 
Authority, the City of Memphis, 
Tennessee Division of Housing and 
Community Development, the 
Montgomery County, Maryland 
Government Divisions of Planning and, 
Code Enforcement and Home 
Improvement, the City of Boston Public 
Facilities Department, and the City of 
Murfreesboro, Tennessee Community 
Development Office. 

This section discusses the comments 
received on the three principal elements 
and the HUD programs. 


A. Construction Cut-Off Dates 


In the proposed rule, HUD set forth 
two alternative provisions regarding 
defective paint abatement in programs 
to which the Secretary's discretion is 
applicable. Under one proposal 
(Alternative A), HUD proposed to limit 
the defective paint inspection and 
abatement requirements to housing 


constructed prior to 1978 because of the 
ban on the commercial sale of paint 
having a lead content by weight of over 
.06% which became effective in 1977. In 
Alternative B, HUD proposed to limit all 
defective paint inspection and 
abatement requirements to pre-1950 
housing. It was noted in the proposed 
rule that: 


Considerations which would be relevant to 
the selection of such an alternative would be 
the extent of the presence of lead-based paint 
in different types of housing constructed in 
1950 or later; the experience of CDBG and 
UDAG grantees, cities, states and local 
governments and agencies, redevelopment 
authorities, community development-related 
agencies, local health agencies, and others, 
including impacts on program participation 
and benefits; and recent evidence regarding 
the correlation of defective paint at different 
lead contents with elevated blood-lead levels 
in children or other serious adverse effects. 


Nine commenters representing various 
concerns responded generally to these 
proposed alternative provisions 
regarding defective paint inspection and 
abatement. Three of these commenters 
indicated a general preference for 
Alternative B, in which HUD proposed 
to limit defective paint inspection and 
abatement requirements to pre-1950 
housing. Five of these commenters, 
however, favored changing the cut-off 
date from 1950 to 1978. One of the five 
commenters indicated that this 1978 cut- 
off date should also be applied to intact, 
chewable lead-based paint. Another 
stated that the Secretary does not have 
the discretion to propose alternative cut- 
off dates for defective paint inspection 
and abatement only, and set at 1950 cut- 
off date for the testing and abatement of 
intact chewable paint; the commenter 
stated that distinguishing between 
defective and intact chewable paint in 
this way was an abuse of discretion. 
This commenter also stated that given a 
choice of cut-off dates for defective 
paint testing and abatement, 1978 is 
preferable, although HUD should not 
apply any cut-off date to the inspection 
and abatement procedure but, rather, 
should eliminate all immediate hazards. 
The final commenter of the nine 
commenters questioned whether it is 
necessary at all to inspect paint in 
structures built before 1950; it was 
suggested that HUD could save 
substantial costs, presumably to be 
spent on inspecting more recent housing, 
if it simply assumed that potentially 
hazardous amounts of lead will be found 
in all residential structures built prior to 
1950. 

For the reasons set forth in Section 
IV.A. below, the Department has 
established a 1973 cut-off date for the 
inspection and abatement of defective 
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paint and for the testing and abatement 
of chewable paint. 


B. Inspection, Testing and Abatement 


HUD requested general comments on 
the availability and reliability of X-ray 
fluorescence analyzers (XRFs), other 
reasonably available techniques, and 
the 1.0 mg/cm? standard. Nine 
commenters responded to these general 
inquiries. Four of these commenters 
stated that XRFs are expensive, 
inaccurate, not readily available, and 
have frequent and lengthy periods of 
down time. Two of these commenters 
stated paint testing for lead content on 
site using a solution of 6-8% sodium 
sulfide is more consistent, accurate, and 
inexpensive. Three of these commenters 
provided their views concerning the 1.0 
mg/cm? standard for the detection of 
lead-based paint. One of the three 
commenters indicated that the 
permissible limit for lead should be .7 
mg/cm? of exposed surface, and not 1.0 
mg/cm?. Another commenter stated that 
the permissible limit should be .1 mg/ 
cm®, The final commenter expressed the 
view that the lead-detection standards 
currently in place in local housing codes 
should be adopted. 

Given these comments regarding 
miscellaneous testing procedures, the 
testing and abatement standard will be 
1.0 mg/cm? using an XRF. HUD has 
selected the 1.0 mg/cm? level for several 
reasons. The 1.0 mg/cm? level provides 
for an adequate margin of safety 
between abatement levels and levels 
that have been demonstrated to be 
dangerous because they are often 
associated with EBLs. Research by 
Gilbert, et a/. (1979) found that median 
paint lead levels in the homes of 
children with EBLs were about 10 mg/ 
cm? for interior surfaces and 16 to 20 
mg/cm? for exterior surfaces. Control 
subjects, without EBLs, lived in houses 
in which paint lead was generally less 
than 1.0 mg/cm?, except for some 
exterior surfaces. Research by Reece, et 
al (1972) found that children with EBLs 
lived in housing with lead content 
averaging between 4 mg/cm? and 8 mg/ 
cm? on interior surfaces and between 10 
mg/cm? and 17 mg/cm? on exterior 
surfaces. The 1.0 mg/cm? level is within 
the range of 0.7 mg/cm? to 2 mg/cm? 
typically used as abatement standards 
by local CLPPPs (Childhood Lead-Paint 
Poisoning Prevention Programs). One of 
the two available XRFs, the XK-3, was 
designed to a contract specification of 
1.0 mg/cm®. Tests by the National 
Bureau of Standards (NBS) (1978) 
showed that the XK-3 was sensitive to 
lead at that level, although the accuracy 
was not as good as specified in the 
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contract. The NBS did not thoroughly 
test the XK-3 for sensitivity or accuracy 
at lead concentrations of 0.7 mg/cm?2. 
The manufacturer of the other available 
XRF, the Microlead I, has stated that the 
machine more than meets these 
requirements. Thus, the testing and 
abatement standards can be met 
adequately using either of the available 
detection instruments. Laboratory 
chemical analysis may be used if 
approved by HUD in cases where it is 
not practical to obtain XRF readings. 
The Department's rationale regarding 
the use of XRFs is found in Section IV.B. 
below. 

HUD requested comments as to which 
localities use laboratory chemical 
analysis and the feasibility of relying on 
public and private concerns for the 
testing procedure. Three commenters 
responded with general views regarding 
laboratory chemical analysis, but did 
not address the above specific inquiries. 
Two of these commenters stated that 
laboratory chemical analysis is a viable 
alternative method of testing for lead, 
while one commenter indicated that it is 
prohibitively slow, as well as expensive. 

As discussed in Section IV.B. below, 
the Department has determined that use 
of the XRF, rather than laboratory 
chemical analysis, is a preferable testing 
method; laboratory chemical analysis 
has proven to be expensive and time- 
consuming. 

HUD also asked for commenters to 
discuss various methods of lead-based 
paint treatment. Five commenters 
provided their views as to abatement. 
One commenter indicated that the rule 
should state clearly that defective paint, 
including blistering or powdering paint 
should be removed from all interior and 
exterior exposed surfaces including 
floors, walls, and ceilings, regardless of 
height. This commenter also indicated 
that abatement should include the 
sealing process, to prevent the escape of 
lead particulates into the living space. 
Another commenter stated that paint 
scraping is not an acceptable method of 
paint removal. One commenter 
indicated that lead-based paint must be 
replaced to satisfactorily solve the 
problem of lead-based paint poisoning. 
The final two commenters expressed the 
view that there is no safe method to 
remove lead-based paint; all procedures 
disturb the paint and create the danger 
of airborne lead. It was noted that lead 
paint stripping with paint remover in 
particular creates toxic fumes and 
presents poisoning hazards. These 
commenters stated that it might be safer 
in occupied units to leave the lead- 
based paint alone. 

For abatement, the Department has 
established standards based on CDC's 


“Preventing Lead Poisoning in 
Children,” Atlanta, Georgia, 1985, with 
modification oriented towards specific 
programs. A description of these 
standards may be found in Section IV.B. 
below. 


C. Practicability Standard 


HUD invited general comments as to 
whether the forms of inspection, testing 
and abatement required in the proposed 
rule are practicable. Twenty 
commenters provided information and 
their opinions in this general area. 

Nine of these commenters stated 
either that a lead-based paint poisoning 
problem does not exist in their 
particular area or that current 
inspection, testing and abatement 
procedures are adequately eliminating 
the problem. One commenter considered 
lead-based paint poisoning a non- 
problem in their community and 
asserted that the rule should only be 
applied to areas that have been 
demonstrated to have such a problem. 
Two commenters indicated that 
instances of lead-based paint poisoning 
among children under the age of seven 
are extremely rare in their community; 
as a consequence, the commenters 
argued that there is no justification for 
this rule. Two commenters stated that to 
their knowledge very few houses in their 
community currently have lead-based 
paint. Four commenters indicated that 
abatement procedures currently in place 
are sufficient to eliminate any lead- 
based paint poisoning problem. These 
abatement procedures included the 
scraping of chipped, flaking paint and 
subsequent repainting. One of these four 
commenters added that HUD is failing 
to consider the effects of lead from 
vehicle exhaust. 

Two of the twenty commenters 
recognized that a lead-based paint 
poisoning problem exists, but 
considered the procedures set out in the 
rule to be seriously flawed in a number 
of areas. One commenter favored the 
removal of loose, flaking, peeling paint, 
but suggested that HUD remove from the 
rule all provisions concerning the 
removal of intact, chewable paint, XRF 
use, and the identification of households 
having an EBL child under the age of 
seven. The other commenter stated that 
it was unreasonable to expect the 
testing and removal of intact paint that 
is in good shape. This commenter was 
also opposed to any inspection, testing 
or abatement of exterior paint and of 
homes not having a child under the age 
of seven. 

Sixteen of these commenters stated 
that the lead-based paint inspection, 
testing and abatement provisions would 
increase the cost of both administering 
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the affected programs and participating 
in these programs and, as a 
consequence, would impact negatively 
on the operation of and participation in 
the programs, One commenter stated 
that there would be an anticipated 64% 
increase in administrative costs as a 
result of this rule. Four commenters 
agreed that the rule is burdensome and 
would have a substantial effect on 
project administering and processing 
time and costs. Two commenters stated 
that the rule would increase 
administrative workload and 
necessitate the hiring of personnel in the 
areas of residential inspection and 
administration. Four commenters added 
that the additional administrative cost 
would limit resources and reduce the 
number of units that will be 
rehabilitated. Seven of these 
commenters agreed that the rule would 
increase the cost of rehabilitation to be 
assumed by the program participant, but 
they provided various figures as to the 
extent of the increases. One of the seven 
commenters stated that a typical six- 
family house will need a minimum of 
$5,000 for lead paint abatement. Another 
commenter complained of an 
astronomical increase in the cost of 
rehabilitation in the neighborhood of 
$2,500 to $3,500 per unit for interior work 
and $1,500 to $2,500 per unit for exterior 
work. Another of the seven commenters 
stated that removing or covering intact 
lead-based paint will add 25% to 50% to 
the cost of rehabilitation. One 
commenter estimated the cost of testing 
a single house at between $1,000 and 
$2,000. Nine commenters added that the 
increased cost would render 
rehabilitation financially infeasible for 
many low- and moderate-income 
program participants; property owners 
will withdraw rather then inspect, test 
and abate. One commenter added that 
the lead-based paint rule will render the 
rehabilitation-program a “stick”, rather 
that a “carrot”. 

Five of the twenty commenters 
expressed the view that HUD should 
realign its priorities; the process of 
eliminating lead-based paint poisoning 
should not prevent low- and moderate- 
income families from obtaining suitable 
housing. One of these commenters 
stated that the elimination of other more 
obvious hazards in housing should take 
precedent over the covering or removal 
of lead-based paint. 

Three of these commenters suggested 
that the rule will conflict with existing 
laws and create an unnecessary state of 
confusion. One of the commenters 
stated that the rule would conflict with 
the federal Historic Preservation Act 
which in essence preserves existing 
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lead-based paint in particular structures. 
Another commenter indicated that the 
rule would create confusion as to 
appropriate compliance behavior if state 
or local lead-based paint laws are 
comparable to this rule, but provide 
slightly more lenient standards for 
compliance. An additional commenter 
stated that HUD should help insure 
compliance with state and local lead- 
based paint laws that are more stringent 
than the federal law. HUD should also 
make clear that federal funds can be 
used to bring housing up to a state or 
local standard or for voluntary 
deleading. 

Seven of the twenty commenters 
agreed with the owner and tenant 
notification provisions of the rule. One 
commenter indicated that HUD should 
provide more material in the area of 
lead-based paint poisoning prevention. 
Another commenter suggested that this 
was a problem that each individual 
family should solve on its own. One 
commenter added that HUD should 
make clear that lead paint may still be 
present in housing after an abatement 
process. 

Finally, four of these commenters 
indicated to varying degrees that HUD is 
not proposing to do enough to eliminate 
lead-based paint poisoning. One 
commenter stated that the rule is written 
as if lead poisoning prevention is less 
important than the correction of other 
housing deficiencies; according to this 
commenter, HUD should make lead 
abatement its main objective and should 
abate all painted surfaces and heavily 
leaded soils. This commenter added that 
HUD should not adopt a health 
approach and use the presence of an 
EBL child as a trigger mechanism for the 
testing and abatement procedures. The 
commenter stated that in addition to 
ignoring Congressional intent, the health 
approach is illogical because there is no 
correlation between present EBL 
children and lead content in housing to 
be occupied at a future date. Another 
commenter stated that HUD should test 
all units if the units being rehabilitated 
have more than one bedroom; such units 
will undoubtedly house children at some 
point and this time is ideal for the 
process of testing for lead-based paint. 
This commenter added that HUD would 
have to increase the amount of 
rehabilitation grants and loans to above 
$5,000. One of the commenters 
recommended a housing approach 
whereby all HUD-Associated Housing 
would be tested whether or not an EBL 
is present. According to this commenter, 
a health approach whereby lead-based 
paint testing is triggered by the presence 
of an EBL is not practicable because the 


presence of an EBL reflects prior 
exposure to lead and does not 
demonstrate the existence of lead in the 
HUD-Associated Housing to be 
occupied, and in effect uses children as 
canaries or guinea pigs to detect the 
presence of lead-based paint. This 
commenter also requested that HUD 
expand the protection of the rule to 
include handicapped persons of all ages. 
A final commenter found the proposed 
rule to be inadequate in a number of 
areas; the rule falls far short of the limits 
of practicability, according to this 
commenter. The commenter stated that 
the “as far as practicable” standard 
applies to the elimination of lead-based 
paint in HUD-Associated Housing, not 
to the detection of the lead-based paint. 
HUD can't wait until EBLs exist or test 
for lead-based paint randomly. HUD has 
the option of testing all HUD-Associated 
Housing for immediate hazards and then 
abating as far as practicable or, 
removing all defective and intact 
chewable paint in HUD-Associated 
Housing. According to this commenter, 
HUD has placed too much emphasis on 
cost considerations in the practicability 
analysis for HUD-Associated Housing 
and has misplaced the practicability 
analysis altogether in the area of HUD- 
Owned Housing. 

Section IV.C. and subsequent portions 
of this Preamble dealing in the particular 
programs discuss extensively the 
practicability issues involved in 
inspection, testing and abatement for 
lead-based paint giving a rationale for 
the positions taken by the Department in 
this Rule. HUD believes these 
discussions are responsive to the 
various questions raised by the 
commenters. 


D. Community Development Block 


Grant Program 

HUD invited specific comments on the 
probable direct impact of the cost of 
new lead-based paint requirements on 
local CDBG-assisted rehabilitation 
programs as well as the probable 
indirect impact of these requirements on 
other CDBG-funded activities. Eight 
commenters provided their views 
concerning the matters addressed in 
these specific inquiries, as well as other 
matters relating to the CDBG program. 
Two of these eight commenters 
addressed their comments to the section 
312 Rehabilitation Loan Program, in 
addition to the CDBG program. 

Six of the eight commenters stated 
that the lead-based paint requirements 
would burden the CDBG program 
financially. One of these six commenters 
said that the rule would cause a 64% 
increase in administrative costs. 
Another commenter added that the 
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laboratory testing process would cost 
approximately $500 to $700 per house. 
One commenter anticipated that the 
inspection and testing procedures would 
be prohibitively expensive, and would 
require the hiring of additional staff. 
This commenter also expressed concern 
regarding where children would be 
tested for lead in their blood. A final 
commenter added that public funds 
would be wasted inspecting for lead- 
based paint in houses that might never 
reach the rehabilitation state (plus the 
expense of repairing any damage done 
while inspecting or testing for lead- 
based paint in cases where the property 
owner decides not to abate and proceed 
with the rehabilitation work). HUD has 
acknowledged the expensive and time- 
consuming nature of inspection and 
testing in section I.B. above. 
Nonetheless, the requirements of the 
statute that lead-based paint hazards be 
eradicated, coupled with the real 
concern of HUD with the health of 
children residing in the units which 
HUD assists, necessitate the activities 
set forth in this rule. 

Five of these commenters added that 
abating lead-based paint is 
impracticable and costly. One 
commenter stated that removal of the 
lead-based paint, although possibly not 
covering, would be cost prohibitive. This 
commenter added that abatement might 
conflict with Department of Interior 
standards for rehabilitating historic 
structures. Another commenter 
indicated that property owners would 
likely refuse to inspect or test for lead- 
based paint and would drop out of the 
CDBG program. Three of these 
commenters stated that the abatement 
process would raise project costs, 
having various negative consequences. 
Low- and moderate-income families will 
no longer be able to afford increased 
loan amounts. Cities will be forced to 
rehabilitate fewer homes having lead- 
based paint or will choose to 
rehabilitate homes without lead-based 
paint. Cities might also decide that the 
rehabilitation of homes is less cost 
effective than other activities. Three 
commenters added that the rule will 
cause a misdirection of resources 
whereby funds will be spent on lead- 
based paint abatement rather than on 
the elimination of more immediate 
hazards in housing and the providing of 
housing to needy recipients. While HUD 
appreciates the concerns expressed by 
these commenters regarding increasing 
expenditures and limiting availability of 
housing, HUD must give effect to the 
lead-based paint statute with its 
inevitable increase in public and private 
costs. 
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Three commenters added other 
comments on various aspects of the 
lead-based paint rule as it affects the 
CDBG program. One commenter stated 
that HUD should adopt local or state 
standards concerning the level of 
detectable lead in paint and the 
unacceptable height of chewable 
surfaces. 24 CFR 510.410(b)(10) 
establishes authority for HUD to adjust 
its requirements so as to be consistent 
with state or local law to the extent that 
these laws insure comparable levels of 
protection. Another commenter 
expressed support for a HUD effort to 
educate families regarding lead-based 
paint poisoning. Subpart A of Part 35 
establishes a notice requirement for 
occupants of all pre-1978 housing 
regarding the hazards of lead-based 
paint. One of the commenters denied 
that a lead-based paint problem exists, 
and indicated support for the 1950 cut- 
off date. Extensive studies of lead-based 
paint problems are cited in this 
Preamble; as discussed above, a pre- 
1973 cut-off date for inspection, testing 
and abatement is being established. 


E. Urban Development Action Grant 
Program. 


HUD invited specific comments on the 
probable direct impact of the cost of 
new lead-based paint requirements on 
local UDAG-assisted rehabilitation 
programs. HUD did not receive any 
specific comments in this area. 


F. Secretary’s Fund Programs 


HUD did not receive any specific 
comments in this area. 


G. Section 312 Rehabilitation Loan 
Program 


Comments received in this area are 
addressed in the Community 
Development Block Grant Program 
section. 


H. Rental Rehabilitation Program 


Seven commenters provided their 
views regarding the effect of the lead- 
based paint rule on the rental 
rehabilitation program; virtually all of 
these comments indicated that the rule 
would render participation in the 
program financially infeasible. One 
commenter stated specifically that the 
rule would cause owners to perform 
rehabilitation while losing money; 
rehabilitation, therefore, would be less 
frequent. Another commenter stated that 
the rule could cause landlords to refuse 
to rent to families with EBL children. 
This commenter suggested that testing 
should be at the option of the recipients 
of HUD funds. A final commenter stated 
that the inspection and testing 
procedures would be costly and would 


require additional staff. This commenter 
also inquired as to who would perform 
the testing of children for elevated blood 
levels of lead. The commenter also 
indicated that abatement would be 
costly (with the possible exception of 
covering) and also, might conflict with 
Department of the Interior standards 
concerning the preservation of historic 
properties. The high cost of abatement 
will serve to increase project cost, 
thereby preventing some rental 
rehabilitation participants from being 
able to afford loans and rendering cities 
unable to fund the same amount of 
rehabilitation projects containing lead- 
based paint. The commenter suggested 
that it was preferable to educate and 
protect many people from defective 
paint rather than protecting a few 
people from chewable, intact paint. 
HUD has acknowledged the expensive 
and time-consuming costs of testing and 
abatement. Nonetheless, the 
requirements of the statute that lead- 
based paint hazards be eradicated, 
coupled with the real concern of HUD 
with the health of children residing in 
the units which HUD assists, necessitate 
the activities set forth in this rule. 
Additionally, to the extent the $5,000 
cap is not reached, Rental Rehabilitation 
Program grants to owners can assume 
up to 50 percent of the burden for 
increased costs. Grantees may also 
request project-specific high cost 
waivers under the provisions of 24 CFR 
511.10(e) to raise the $5,000 limit in 
particular cases. Also, to a great degree, 
remedying of defective paint conditions 
has always been a part of rehabilitation 
and that it is primarily the abatement of 
intact paint which will cause project 
cost increases. 


I. Urban Homesteading Program 


HUD did not receive any specific 
comments in this area. 


III. Recent Studies of the Lead-Poisoning 
Problem 


Since publication of the ANPR, 
several new studies involving lead- 
based paint poisoning have been 
released. These studies include the CDC 
January 1985 Statement, the EPA Air 
Quality Criteria for Lead, and three 
HUD-financed housing studies. 


A. Centers for Disease Control's January 
1985 Statement 


In January 1985, the Centers for 
Disease Control (CDC) issued a second 
revision to its statement entitled 
Preventing Lead Poisoning in Young 
Children. Based on new research 
findings on lead toxicity, CDC redefined 
lead poisoning at a lower blood lead 
level (from 30 to 25 micrograms of lead 
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per deciliter of whole blood) and 
updated its recommendations on lead- 
based paint abatement. 


B. EPA Air Quality Criteria for Lead 


EPA’s Air Quality Criteria for Lead 
evaluates and assesses scientific 
information on the health and welfare 
effects associated with exposure to 
various concentrations of lead in 
ambient air. The documentation 
considers all sources of lead including 
lead-based paint. Because of recent 
papers and scientific literature 
concerning the relationship between 
blood lead levels and blood pressure, 
EPA made available for public comment 
a draft addendum to the draft revised 
criteria document (February 11, 1986, 51 
FR 5100). At the time of publication of 
this final rule, the criteria document and 
addendum are still under review. 


C. Housing Studies 


HUD completed a research study with 
Abt Associates providing an estimate of 
the incidence and condition of lead- 
based paint in public housing units and 
common areas and an estimate of the 
cost of abatement under different 
regulatory approaches. This research 
was part of a larger contract to 
determine modernization needs in 
public and Indian housing. A copy of the 
study is available by requesting the 
Regulatory Impact Analysis utilized for 
the Public and Indian Housing Rule and 
cited at 51 FR 27787 (August 1, 1986). 
HUD also contracted for two research 
studies of its final lead-based paint rules 
under a contract with the Urban 
Institute—“Economic Analysis of Lead 
Paint Regulations Governing HUD- 
Assisted and FHA-Insured Housing”, 
January 1987, and “Economic Analysis 
of Lead Paint Regulations Governing 
CPD Housing Rehab Programs”, January 
1987. The first document serves as the 
Regulatory Impact Analysis for the 
Housing rule and is cited at 52 FR 1890; 
the second document constitutes the 
Regulatory Impact Analysis for this rule. 
All three documents are available from 
the Rules Docket Clerk, Room 10276, 
HUD, 451 Seventh Street, SW.., 
Washington, DC 20410. (Identify which 
document is requested; a small service 
and reproduction fee may be required.) 


IV. Proposed Program Requirements 


After a general discussion of the 
construction cut-off dates, inspection, 
testing, and abatement and, the 
practicability standard, lead-based paint 
program requirements will be discussed 
for the CDBG, Urban Homesteading, 
section 312, and Rental Rehabilitation 
programs. The CDBG regulations at 
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§ 570.608 (Subpart K) also apply to 
Entitlement Grants (Part 570, Subpart D), 
Secretary's Fund programs including the 
Insular areas and Special Projects 
Programs (Part 570, Subpart E), Small! 
Cities program (Part 570, Subpart F), 
UDAG (Part 570, Subpart G), Loan 
Guarantees (Part 570, Subpart M) and 
Indian CDBG programs (Part 571). This 
rule applies only to properties approved 
for assistance after the effective date of 
the final rule. In this preamble the term 
grantee is used because it is a common 
term used in the CDBG, UDAG and 
Rental Rehabilitation programs; for 
purposes of this preamble, loan 
recipients and local agencies in the 
Section 312 program are considered 
grantees. 

A. Construction Cut-Off Dates 

As discussed in Section LA. above, 
section 302 of LPPPA provides (with the 
exception of the sale of federally-owned 
property for residential habitation) that 
its requirements must be applied to 
housing constructed prior to 1950 and 
that they may be applied to housing 
constructed during or after 1950 “‘if the 
Secretary determines, in his discretion, 
that such housing present hazards of 
lead-based paint.” 

The Court of Appeals in the Ashton 
case concluded that the Secretary’s 
decision regarding notice provisions 
was not reviewable. In the interest of 
expanded public disclosure of potential 
lead hazards, 24 CFR Part 35 has been 
amended to make clear that all HUD- 
associated housing constructed prior to 
1978 is covered by the notice 
requirements. See Subpart A of Part 35 
at 52 FR 1876. 

Construction cut-off dates for hazard 
elimination requirements were posited 
in the proposed rule in the alternative— 
Alternative A—all HUD-associated 
housing constructed before 1978 and 
Alternative B—all HUD-associated 
housing constructed before 1950. The 
latter date was the statutory minimum 
imposed by Congress some twenty years 
after 1950; the former date was the year 
after the Consumer Product Safety 
Commission banned the commercial 
sale of paint having a lead content by 
weight of over .06%. The comments 
received by HUD concerning 
construction cut-off dates are discussed 
in Section f1.A. above. Nine comments 
were received on these alternative cut- 
off dates; they were not uniform enough, 
though, to represent a consistent view. 
Extensive internal reviews of the 
question were held which concerned, 
among other matters, the issue of what 
was practicable for each individual 
program, as set forth in paragraph 4 
under Background above. Following 
this extensive review and consul- 


tation a decision to select pre-1973 
housing as the construction cut-off 
date was recommended to the 
Secretary and is adopted in this final 
rule. The 1973 date rests on two bases: 
Section 401 of LPPPA, as enacted in 1971 
directed the Secretary of Health, 
Education, and Welfare to prohibit the 
use of lead-based paint in assisted 
construction or rehabilitation. The 
Secretary of HEW promulgated 
regulations in March of 1972 and, in 
August of 1972 complementing 
regulations were adopted by the 
Secretary of HUD. Further, HUD's 
Minimum Property Standards for Single 
Family and Multifamily have also 
prohibited the use of lead-based paint 
(percentages of lead-based paint have 
decreased from 1% to .06%) since 1973. 
For most of the ongoing HUD assistance 
programs, 1973 is the construction cut- 
off date for defective paint. For 
chewable surfaces, {i.e., all chewable 
protruding painted surfaces up to five 
feet from the floor or ground, which are 
readily accessible to children under 
seven years of age, such as protruding 
corners, windowsills and frames, doors 
and frames, and other protruding 
woodwork), the Secretary, pursuant to 
statutory discretion conveyed in the 
Lead-Based Paint Poisoning Prevention 
Act, will also extend testing and 
abatement requirements to pre-1973 
housing under prescribed circumstances 
and conditions. 

B. Inspection, Testing and Abatement 

The legislative history of the 1973 
Amendment to LPPPA (see, inter alia 
118 Cong. Rec. 20853 (1972)) indicates a 
strong Congressional expectation and 
intention that the new requirements 
would fit easily, without 
disruption or substantial cost increase, 
into standard program administrative 
procedures. No departure from this, 
expectation was indicated after the 
markup changes in 1973; in the brief 
floor discussion of the revised bill, it 
was described as “essentially the same 
measure unanimously approved by the 
Senate last June” (119 Cong. Rec. 1488, 
(1973) (Senator Kennedy)). 

Inspection for defective paint 
conditions can be done easily by the 
appraiser or other customary inspector 
because no detection equipment beyond 
the naked eye is required. Testing for 
intact paint having a measured lead 
content is another matter, requiring 
equipping the appraiser or inspector 
with special equipment. This 
requirement presents the most 
problematic consideration in 
determining the practicability of intact 
paint testing and abatement 
requirements in program contexts. The 
comments received by HUD on testing 
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and abatement procedures are 
discussed in Section II.B. above. 


The state of the art of testing for lead 
content in paint is currently limited to 
laboratory chemical analysis or portable 
XRFs. Portable XRFs are recommended 
by the Centers for Disease Control 
(CDC), and are less costly than 
laboratory chemical analysis. 
Laboratory chemical analysis is 
discouraged because there is no direct 
equivalence between this type of 
analysis and the readings given by the 
XRFs. Lead paint analysis by laboratory 
chemical analysis also takes longer than 
by use of an XRF. The XRF provides 
immediate readings. In the laboratory 
chemical analysis approach, it is 
estimated that thirty to forty samples 
can be analyzed per day at a cost of $12 
per sample in a public laboratory. 
Typically, six to eight samples are taken 
per room to test for lead paint using the 
laboratory chemical analysis method. 
The costs for this service at private 
laboratories is estimated at $25 per 
sample or $175 per room. The cost of 
using an XRF is estimated at $20 per 
room (taking twenty to twenty-five 
readings per room). Two companies are 
currently manufacturing XRFs. The cost 
is approximately $8,000 per machine, 
and the yearly maintenance is 
approximately $2,500. 


The number of chemical testing 
laboratories available throughout the 
country capable of handling HUD’s 
testing, if required, is limited at best. To 
HUD's knowledge, there are 
approximately 400 XRFs in existence 
throughout the United States to test not 
only housing in HUD programs but all 
other private housing. Most of the XRFs, 
which may or may not be available on a 
routine basis to test properties 
participating in HUD programs, are 
owned by municipalities or 
organizations affiliated with State or 
local governments. HUD is also aware 
that there is substantial downtime in 
repairing the XRFs. 

In addition to their limited 
availability, HUD has other concerns 
regarding the XRF. HUD received 
sixteen comments on the XRF in 
response to the proposed lead-based 
paint rule for Public and Indian Housing. 
Four comments were received on this 
rule, substantially duplicating those 
previously received. A majority of 
commenters suggested readings 
produced by XRFs are highly inaccurate 
(e.g., XRFs are reported to read the 
opposite sides of walls, and to be 
influenced by lead pipes and other 
leaded building materials within the 
walls). Several commenters indicated 
that XRFs are not accurate at levels 
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below 1.0 mg/cm? Other commenters 
suggested that XRF readings may be 
unreliable because of operational 
factors and suggested the need for a 
uniform training program, technical 
resource center and quality control 
guidelines. It was also suggested that an 
independent evaluation of the two 
currently available XRF instruments 
should be undertaken prior to initiation 
of a national program for intact paint 
hazard abatement dependent on the use 
of such detection equipment. Other 
commenters were concerned about the 
effects of cobalt radiation in using the 
XRF. 

The Court of Appeals in Ashton 
agreed with the District Court, which 
stated that the “as far as practicable" 
standard allows the Department to 
“consider cost and technical 
consideration in developing its 
regulations” and that the threshold of 
practicability is reached if there exist 
“reasonably available techniques” for 
eliminating the hazard. 541 F. Supp. 641. 

For purposes of this rule regarding 
testing for lead-based paint, HUD sets 
the standard for reliable detection of 
surface area to be XRF readings of 
greater than or equal to 1 mg/cm”. 
Although a 0.7 mg/cm? standard is 
recommended in CDC's January 1985 
statement, HUD establishes the 1.0 mg/ 
cm? standard because of evaluations 
performed by the National Bureau of 
Standards (Evaluations of Lead 
Detectors, March 1977 and Evaluation of 
New Portable X-ray Fluorescent Lead 
Analyzers for Measuring Lead in Paint, 
May 1978) and because the vast 
majority of XRF's available today are 
designed to HUD'’s specifications 
ae precision of 1.0 + 0.2 
mg/cm?) 

This regulation establishes testing in 
certain cases and relies on local or state 
public health, housing agencies or 
private concerns to test for lead-based 
paint. HUD is aware of approximately 
50 active CLPPPs capable of testing 
lead-based paint, which have provided 
services in the past at nominal or no 
cost. Certain CLPPPs may be using only 
laboratory chemical analysis. 

For abatement, HUD is not prescribing 
the particular method but is requiring 
that the paint either be thoroughly 
removed or covered. HUD establishes 
minimum abatement standards in the 
CDBG program but is not limiting the 
available techniques. HUD uses the 
treatment described in 24 CFR 
35.24(b){2)(ii) for the programs covered 
by this rule. Covering the hazard could 
include such methods as adding a layer 
of gypsum wallboard or a fiberglass 
cloth barrier to the wall surface. 
Depending on the wall condition, 


wallpaper (which is permanently 
attached and not easily strippable) may 
be used. Covering or replacing trim 
surfaces is also permitted. Paint removal 
could include such methods as scraping, 
heat treatment (infra-red or coil type 
heat guns) or chemicals. Machine 
sanding and use of propane torches are 
prohbited because of the additional 
hazards these methods create. Machine 
sanding produces the greatest deposit of 
lead in dust, with rates as high as 10 mg 
of lead/sq. ft/hour. Openflame methods 
cause the lead to vaporize. Washing and 
repainting without thorough removal or 
covering does not constitute hazard 
abatement. 

The effect of lead-based paint 
abatement requirements has a direct 
impact on lower-income homeowners as 
well as the owners and tenants (usually 
lower-income] or rental properties. The 
increased costs of abatement may cause 
the rehabilitation of rental properties to 
become infeasible given the income of 
the properties and the limitations on the 
subsidies that ean be provided. It can 
also cause a considerable number of 
owner-occupied properties to fall 
outside the limits imposed by cities on 
their rehabilitation programs or cause 
otherwise feasible owner-occupied 
properties funded through local loan 
programs to exceed the amount lower- 
income homeowners ean borrow. 

Many communities participating in the 
CDBG, UDAG, Rental Rehabilitation, 
Urban Homesteading, and section 312 
Loan Programs also have relatively 
smal! programs. The costs of purchasing 
equipment for testing for lead content on 
applicable surfaces is infeasible for such 
communities particularly since UDAG 
for entitled cities, Rental Rehabilitation 
and section 312 programs provide no 
administrative dollars and all 
administrative costs related to those 
programs must be borne by the CDBG 
program or other sources of public 
funds. Such communities will probably 
have to rely on other, more individually 
expensive means of testing for lead 
content on applicable surfaces. 

, HUD acknowledges the impact 
that lead-based paint inspection and 
testing will have on local programs and 
project owners. Such concerns must, 
however, be balanced against the 
requirements of the statute and the real 
concern for the health of children. HUD 
believes that, to a great extent, the 
abatement of defective paint has 
generally been included in rehabilitation 
work and that it is the abatement of 
intact paint that will prove the more 
costly and time consuming. Given that 
abatement of intact paint is limited to 
those instances where a child has 
evidence of EBL, HUD has limited 
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testing and abatement of paint to the 
degree possible, thus reducing the 
burden of costs for families not affected. 


C. Practicability Standard 


The LPPPA requires HUD to establish 
procedures to eliminate ‘‘as far as 
practicable” the hazards of lead-based 
paint poisoning. The “practicability” 
standard applies to any existing housing 
which may present such hazards and 
which is covered by an application for 
mortgage insurance or housing 
assistance payments. The Department 
believes that the “practicability” 
standard applies to HUD’s property 
management and disposition programs. 

In Ashton, the courts held that HUD 
had applied an erroneous standard in 
determining whether it was 
“practicable” to eliminate the immediate 
hazard of intact lead paint. In the Court 
of Appeals’ view, HUD had construed 
“as far as practicable” to mean “most 
practicable.” The Court expressly 
rejected what it considered to be a 
“cost-benefit analysis” approach 
employed by the Department. 

In plain language Congress commanded 
that if it is “practicable” to eliminate an 
immediate hazard, that hazard must be 
eliminated. The statute admits of no 
exceptions to the required elimination 
procedures on the basis of the degree of 
practicability. Neither Congress’ concern 
about the cost of the elimination program nor 
congressional silence in the face of the 
Department's interpretation of the statute can 
overcome the clear statutory directive. Id. at 
64. 


The Court of Appeals concluded, 
however, that the administrative record 
had not established that elimination of 
chewable intact paint is in fact 
practicable. Jd. The Court of Appeals 
stated: 

It is peculiarly within the expertise of the 
Department to determine the practicability of 
a given elimination procedure. We agree with 
the district court that the “as far as 
practicable” standard allows the Department 
“to consider cost and technical 
considerations in developing its regulations” 
and that the threshold of practicability is 
reached if there exist “reasonably available 
techniques” for eliminating the hazard. . . 
Id. at 64. 

A practicability analysis will be 
presented for each program below, but 
common issues affect each program. For 
example, the availability of testing 
resources is scarce given the magnitude 
of the possible demand. (See Section 
IV.B. above.) There are only 400 XRFs 
presently available to perform testing. 
Notwithstanding any private demand for 
testing, if HUD imposed testing 
requirements on all of its programs, in 
the first year alone there could be a 
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demand for testing of over four million 
units. It would take approximately 5% 
years to test all of these units at a cost 
of over $480,000,000. The unavailability 
of testing equipment and competent 
operators could severely impact the 
effectiveness and availability of HUD 
program activities and may lead to 
redlining of certain older neighborhoods. 
Testing requirements may have the 
effect of driving users away from HUD 
programs. There is no guarantee that 
there will be a benefit to children. 
Without equipment, there will be severe 
program delays. 


D. CDBG, UDAG, Secretary's Fund, 
Section 312 and Rental Rehabilitation 


1. Scope 


Sections 510.410, 511.11(f) and 570.608 
of the rule establish procedures to 
eliminate as far as practicable the 
immediate hazards of lead-based paint 
poisoning with respect to any project 
constructed prior to 1973 which presents 
such hazards to children under seven 
years of age and which is rehabilitated 
with assistance under Parts 510, 511 and 
570 respectively. This rule also applies 
to entitlement grants (Part 570, Subpart 
D), Secretary’s Fund programs including 
the Insular areas and Special Projects 
program (Part 570, Subpart E), Small 
Cities program (Part 570 Subpart F), 
UDAG (Part 570, Subpart G), Loan 
Guarantees (Part 570, Subpart M) and 
the Indian CDBG program (Part 571) 
because these programs incorporate 
Subpart K which includes § 570.608. The 
section 312 and Rental Rehabilitation 
programs establish requirements similar 
to § 570.608. This rule would affect 
approximately 88,200 units each year. 


2. Practicability Analysis 


Separate practicability analysis are 
provided for each of the affected 
programs below. 

(a) CDBG program. The CDBG 
program was not in existence at the time 
of enactment of section 302 of the 
LPPPA. CDBG funds are extended to 
localities to be utilize for activities 
selected by them, limited only by 
broadly defined activity eligibility 
requirements and the requirement that 
at least 51% of CDBG funds must be 
used for activities principally benefiting 
low- and moderate-income persons. A 
substantial portion of CDBG funds are 
expended for residential rehabilitation. 

According to a Comptroller General 
report entitled “Rental Rehabilitation 
With Limited Federal Involvement: Who 
Is Doing It? At What Cost? Who 
Benefits?” (GAO/RCED-83-148, July 11, 
1983), ninety-eight percent of the 
communities were financing 


rehabilitation of owner-occupied units 
with CDBG funds. In contrast, only 50 
percent were financing investor-owned 
rental rehabilitation. According to the 
1985 Consolidated Annual Report to 
Congress on Community Development 
Programs, (CDBG, UDAG, section 312, 
Urban Homesteading), the principal 
component of expenditures for housing 
in FY 198 was loans and grants to 
facilitate the rehabilitation of single 
family housing. Urban Counties 
concentrated a large majority of the 
CDBG funds they commit for housing, 73 
percent of all such expenditures, in 
single-family rehabilitation. 
Metropolitan, Cities on the other hand, 
used their CDBG funds to undertake a 
broader range of activities such as the 
rehabilitation of multifamily (usually 
renter-occupied) housing, public housing 
modernization and the rehabilitation of 
other publicly-owned residential 
housing. Both types of grantees spent 
smaller amounts of CDBG funds in 
administering their housing programs 
and supporting code enforcement, 
general housing repair, housing 
development, or non-profit corporations 
of funding other sub-recipients to 
undertake similar activities. The 
differences in the mix of housing 
activities between cities and counties 
are consistent with general aggregate 
differences in their housing 
characteristics. Urban Counties, which 
are comprised of suburbs to a large 
extent, are characterized by single- 
family, owner-occupied housing. In 
contrast, Metropolitan Cities tend to 
have a greater proportion of multifamily 
rental housing and Federal public 
housing. Consequently, although single 
family rehabilitation still is by far the 
largest category of expenditure for 
cities, they spend a larger proportion of 
funds in other areas than do Urban 
Counties. 

Residential units rehabilitated with 
CDBG funds are within the scope of 
“HUD-associated housing” as defined 
by HUD. Accordingly, HUD’s 
regulations for the CDBG program have 
required compliance with the hazard 
elimination requirements in the 
rehabilitation of existing housing with 
CDBG assistance. The hazard 
elimination regulations themselves 
assign responsibility for inspection of 
units rehabilitated with CDBG funds to 
the unit of local government or agency 
thereof. 

The vast majority of CDBG-assisted 
rehabilitation takes place in residential 
structures built prior to 1950, and it is 
these structures that probably have 
interior and/or exterior lead-based paint 
surfaces. Under the CDBG program, the 
use of program funds for residential 
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rehabilitation is not limited solely to 
units occupied by low- and moderate- 
income persons, but, because of program 
emphasis, the majority of rehabilitated 
units are occupied by such persons. 
Because Of the shared cost nature of 
many of these CDBG rehabilitation 
programs, some of the cost burden will 
inevitably fall on lower income families. 
There may also be instances where the 
added cost of lead-based paint 
abatement—particularly intact paint— 
may cause the cost of rehabilitation to 
exceed either local program dollar 
limitations or, in the case of loan 
programs, the lower-income family's 
ability to pay, thus excluding the unit 
from rehabilitation. HUD recognizes that 
the increased requirements for lead- 
based paint inspection and removal may 
have adverse program effects. It has 
concluded, however, that the 
requirements of the statute and the 
concern for the health of children are 
overriding considerations that make it 
necessary to increase the requirements 
as authorized below. By focusing the 
requirements on units with children who 
have evidence of EBL, HUD has reduced 
the burden of costs to the degree 
practicable. Local agencies also have 
the flexibility to raise their program 
limits and/or to provide additional grant 
funds for the express purpose of abating 
lead-based paint hazards. Emergency 
repair and other single purpose 
rehabilitation programs have also been 
exempted as described in Section 3— 
Requirements. The rule has also been 
revised in order to clarify that the costs 
of inspection, screening, and testing for 
lead-based paint hazards, as well as the 
costs of related equipment and supplies, 
are eligible expenditures. 

(b) UDAG Program. UDAG funds are 
granted to localities to be used in 
support of private investments. The 
locality loans funds to private sector 
developers for economic development 
activities, and/or uses funds directly for 
such activities. These activities include 
commercial, industria! and 
neighborhood development. Residential 
rehabilitation is an eligible use of UDAG 
funds. Twenty-nine percent or 2,726 
planned units in FY 1985 projects 
involved rehabilitation. Though not 
funded at levels approaching Action 
Grant support for industrial or 
commercial projects, UDAG assistance 
to housing development activities has 
been substantial. The types of projects 
that include housing, the occupancy and 
construction characteristics of housing 
units developed through the Action 
Grant Program vary according to the 
type of project development involved. 
Housing development in mixed-use 
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projects is characterized by the 
production or renovation of rental units. 
Rental housing comprises 66 percent of 
the units developed as part of mixed-use 
projects; mixed-use projects also involve 
more new construetion than housing- 
only projects. Rental housing is 
consistent with the thrust of mixed-use 
projects in supporting downtown 
development activities. In contrast, and 
reflecting the dominant purpose of 
housing-only projects to stabilize 
neighborhoods, 66 percent of such units 
involve rehabilitation and fully 83 
percent are intended to be owner- 
occupied. 

Residential units rehabilitated with 
UDAG funds are within the scope of 
“HUD-associated housing” as defined 
by HUD. Accordingly, HUD’s 
regulations for the UDAG program have 
required compliance with the hazard 
elimination requirements in the 
rehabilitation of existing housing with 
UDAG assistance. The hazard 
elimination regulations themselves 
assign responsibility for inspection of 
units rehabilitated with UDAG funds to 
the unit of local government or agency 
thereof. 

The majority of UDAG assisted 
residential rehabilitation takes place in 
structures built prior to 1950, and it is 
these structures that are most likely to 
have interior and/or exterior lead-based 
paint surfaces. Under the UDAG 
program, the use of program funds for 
residential rehabilitation includes units 
occupied by low- and moderate-income 
persons. 

HUD expects that extra costs imposed 
by these new requirements will cause 
UDAG project recipients to reduce the 
number of units rehabilitated and could 
discourage applications for residential 
rehabilitation. The requirements, 
however, are revised in order to clarify 
that the costs of inspection, screening, 
and testing for lead-based paint 
hazards, as well as the costs of related 
equipment and supplies, are eligible 
expenditures. 

HUD recognizes that its requirements 
for lead-based paint may cause some 
adverse impact on programs. However, 
as stated previously, these concerns 
must be balanced against the 
requirements of the statute and the 
concern for children. Since most impact 
will come in units with affected children 
under the age of seven, HUD believes 
these regulations will have only a 
moderate adverse impact on the 
program. 

(c) Secretary’s fund.—{1) Secretary’s 
fund for CDBGs for Indian Tribes and 
Alaskan native villages (Part 571) and 
for insular areas (Part 570, Subpart E). 
The same concerns noted under the 


CDBG program section (Section 
IV.D.2{a)) apply to the Indian and 
Insular Area programs. In addition, 
because of the small size of many of 
these applicants, their isolation from 
urban areas and the grant ceilings, 
which limit the size of grants, the testing 
requirements will be burdensome. 

(2) Secretary's fund for CDBG Special 
Projects Program (Part 570, Subpart E). 
The same concerns noted under the 
CDBG program section (Section 
IV.D.2(a)) apply to the Special Projects 
program. In addition, rehabilitation has 
not been a significant activity under this 
program. 

(d) Section 312 Rehabilitation Loan 
Program. The section 312 program is a 
long existing program of the Department 
which provides direct loans to owners, 
both single family and investor-owned 
properties, at below market interest 
rates in both CDBG areas and in 
communities participating in the Urban 
Homesteading program. The 
rehabilitation conducted in these 
program areas generally includes 
rehabilitation to bring the property up to 
local code standards and agencies have 
been instructed to comply with lead- 
based paint regulation requirements, 
although the requirements have not been 
formally published under the program's 
existing rules. Recently, the Department 
published a new Section 312 Handbook, 
7375.01 REV-2 (December 1986) which 
refers to the lead-based paint 
requirement. The Handbook will be 
revised to reflect any change covered by 
this Regulation. Since the objective of 
the program is to provide assistance to 
owners of property in need of 
rehabilitation, in order to make the 
rehabilitation of the property 
economically feasible, the additional 
requirement to abate hazards posed by 
all intact lead-based paint on the 
property will affect this objective. For 
investor owned property, the investor 
generally will have to absorb the 
additional cost and pass if on to the 
tenants, thus pushing up the rents and 
making the rehabilitation infeasible in 
many cases. For the single family 
owner-occupied property 
(approximately 78 percent of the 
program), the cost for this single item 
will take up much of the loan assistance 
needed to correct other code 
deficiencies, which may require 
additional financing at a higher rate, 
thus making the rehabilitation infeasible 
for this class of owner. This, as in the 
case of the Rental Rehabilitation 
Program, may have a negative impact on 
the ability of the program to accomplish 
its objective which is to provide an 
affordable source of financing for 
rehabilitation in CDBG areas and to 
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support Urban Homesteading areas. As 
in the CDBG and Rental Rehabilitation 
Programs, HUD recognizes the burden of 
the inceased costs to the program and 
the property owner. This must, however, 
be balanced against the concern for the 
health of children. As in the CDBG and 
Rental Rehabilitation Programs, 
however, it is believed that the 
predominant increase in costs will be 
for testing and the abatement of intact 
paint and this only needs to occur where 
an affected child is living in the unit. 

When inspections are required, 
however, the costs of inspection will be 
covered by the locality in charge of the 
program. It has been an established 
practice in the Section 312 program that 
the locality fully inspect the property 
and notify the applicant as to the 
necessary repairs needed to qualify for 
the assistance. This is currently the 
practice for lead-based paint items, and 
the Department is concerned about 
imposing added costs on loan applicants 
under this program. 

If a property is acquired by HUD 
because of a default of a section 312 
loan, HUD will follow the procedures for 
lead-based paint for HUD-owned 
properties set forth in Subpart O, 

§ 200.815 or § 200.825 as appropriate (52 
FR 1876 et seq.}. 

(e) Rental rehabilitation. The Rental 
Rehabilitation program was designed by 
the Department to support its new 
Housing Voucher program by providing 
a sufficient supply of decent and 
affordable units for use by families 
receiving Housing Vouchers. The 
program provides construction grants to 
assist in the rehabilitation of privately- 
owned residential rental properties for 
up to 50 percent of the rehabilitation 
costs generally not to exceed $5,000 per 
unit. The remaining funds to support the 
rehabilitation generally must be 
provided by the owner. Individual 
grantees have a wide variety of subsidy 
mechanisms ranging from grants to 
repayable amortized loans. The program 
is designed to accomplish moderate 
rehabilitation of approximately $10,000 
per unit. To the extent that lead-based 
paint abatement requirements cause the 
rehabilitation costs to exceed this 
average range, the owner will have to 
absorb the costs. Abatement of intact 
lead-based paint hazards could 
significantly impact the rehabilitation 
costs required to. be provided by the 
owner and, given the modest level of 
rents for these units, could make many 
projects infeasible given project income. 
The primary housing stock being 
addressed by the program is, in fact, 
pre-1950 housing; it may be assumed 
that such units would be significantly 
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impacted by any universal requirements 
to abate hazards imposed by intact 
paint and thus potentially make 
rehabilitation of these units infeasible 
because of the added costs. This would 
have a direct, negative impact on the 
ability of the program to accomplish its 
objective of providing decent; affordable 
housing for lower-income tenants 
receiving Section 8 rental assistance. 

As previously discussed in this 
Preamble, HUD recognizes the impact of 
increased costs on property owners and 
on the feasibility of projects. Again, this 
must be balanced against the concern 
for the health of children. As discussed 
previously, the grantee may provide 50 
percent of the total rehabilitation costs 
(to include the cost of abatement not to 
exceed $5,000. Grantees may also 
request a high-cost waiver of § 511.10(e) 
to increase the $5,000 limit as permitted 
under the program. HUD believes that 
the most significant cost impact will be 
in the testing and abatement of intact 
paint but this action needs only to occur 
if an affected child is living in the unit to 
be rehabilitated. 

3. Requirements. The requirements of 
§ § 510.410, 511.11(f) and 570.608 include 
a prohibition against the use of lead- 
based paint, a notification of hazards of 
lead-based paint poisoning and the 
availability and advisability of blood 
lead level screening, and requirements 
for the elimination of lead-based paint 
hazards. These requirements primarily 
apply to existing housing which receives 
rehabilitation assistance. Under the 
CDBG program requirements, the 
following activities are excluded: (a) 
Emergency repairs (not including lead- 
based paint-related emergency repairs): 
(b) weatherization; (c) water or sewer 
hook-ups; (d) installation of security 
devices (e.g., smoke detectors, locks, 
etc.); (e) facilitation of tax exempt bond 
issuances which provide funds for 
rehabilitation; (f) other similar types of 
single-purpose programs that do not 
include physical repairs or remodeling 
of applicable surfaces (as defined in 
§ 570.608(c)(2)) of residential structures; 
and (g) any non-single purpose 
rehabilitation that does not involve 
applicable surfaces (as defined in 
§ 570.608(c)(2)) that does not exceed 
$3,000 per unit. HUD has determined 
that these projects should not be 
covered by § 570.608 because they do 
not involve rehabilitation of applicable 
surfaces. 

These exempt activities differ from 
maintenance and modernization 
programs assisted under HUD's 
Comprehensive Improvement 
Assistance Program because the housing 
is usually privately owned and these 


activities are generally limited to under 
$3,000 per unit. HUD is not 
administratively imposing the lead- 
based paint requirements on these 
small-scale, single-purpose activities, 
because these requirements would have 
a much greater impact on the cost of 
carrying out these activities. However, if 
these activities involve rehabilitation of 
applicable surfaces (as defined in 
proposed § 570.608(c)(2)), defective paint 
and chewable surfaces must be treated 
as provided in § 570.608(c). 

Emergency repair programs are those 
local programs designed exclusively to 
correct a health or life-threatening 
situation and which do not include 
general repairs on the unit. Such 
situations may include but are not 
limited to a leaking roof, defective 
heating system which has failed or is 
about to fail, or plumbing or electrical 
problems which cause health or safety 
problems. HUD does not exclude lead- 
based paint-related emergency repairs. 
In weatherization programs, cities 
usually set-aside $500-600 per unit for 
weatherstripping, plastic window 
coverings and minimal insulation. CDBG 
funding is sometimes also used to 
facilitate tax exempt bond issuances 
which provide funds for rehabilitation. 
Such funds subsidize issuance of the 
bonds including administrative costs but 
are not usually used to pay principal. All 
of the above activities are single- 
purpose programs or non-single purpose 
rehabilitation under $3,000 per unit that 
do not include significant physical 
repairs or remodeling of the interior or 
exterior surfaces of residential 
structures. 

The section concerning hazard 
elimination in the programs covered by 
this rule requires the grantee to inspect 
for defective paint surfaces in all units 
constructed prior to 1973 which are 
occupied by families with children 
under seven years of age and which are 
receiving rehabilitation assistance. 
Defective paint surfaces are defined as 
paint on applicable surfaces that is 
cracking, scaling, chipping, peeling or 
loose. Applicable surfaces include all 
exterior surfaces of a residential 
structure up to five feet from the floor or 
ground such as a wall, stairs, deck, 
porch, railing, window or doors, which 
are readily accessible to children under 
seven years of age, and all interior 
surfaces of a residential structure. The 
inspection is to occur at the same time 
the property is being inspected for 
rehabilitation. Defective paint surfaces 
are to be included in the work write-up 
for the remainder of the rehabilitation 
work. 


Federal Register / Vol. 52, No. 31 / Tuesday, February 17, 1987 / Rules and Regulations 


The grantee is required to test the lead 
content of chewable surface (i.e., all 
chewable protruding painted surfaces 
up to five feet from the floor or ground, 
which are readily accessible to children 
under seven years of age, e.g., 
protruding corners, windowsills and 
frames, doors and frames, and other 
protruding woodwork) if the family 
residing in a unit, constructed prior to 
1973 and receiving rehabilitation 
assistance, includes a child under seven 
years of age with an identified EBL 
condition. Lead content on chewable 
surfaces must be tested by using an XRF 
or other method approved by HUD. Test 
readings of 1 mg/cm? or higher using an 
XRF are considered positive for 
presence of lead-based paint. 

Where inspections find defective 
paint surfaces in such units, the 
defective areas are to be treated. Where 
the testing finds leaded chewable 
surfaces, the affected interior or exterior 
chewable surfaces must be treated. 
Treatment for defective paint and 
leaded chewable paint is to be 
performed before final inspection and 
approval of the work. Where weather 
prohibits repainting exterior surfaces 
before final inspection, the grantee may 
permit the owner to abate the defective 
paint and any chewable lead-based 
paint and agree to repaint by a specified 
date. Abatement methods including 
various removal or covering techniques 
are acceptable. 

Individual program requirements and 
local program design will deare in 
compliance with these regulations. The 
grantee is to keep a copy of the 
inspection reports for at least three 
years. The owner is required to protect 
tenants from hazards associated with 
abatement procedures. 

HUD field office monitoring of 
rehabilitation programs will cover 
compliance with these requirements. In 
cases of noncompliance, HUD could 
impose conditions or sanctions on 
grantees. 

If any other HUD assistance is 
provided to units covered by these 
regulations, the more stringent 
requirements shall prevail. If HUD 
determines that a state or local law, 
ordinance, code or regulation provides 
at least a comparable level of protection 
from the hazards of lead-based paint 
poisoning, HUD may modify or waive 
these requirements. Grantees are 
reminded to comply with Federal, State 
or loyal requirements in disposing of 
lead-based paint and defective paint 
debris. 
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E. Urban Homesteading 


The Department has also reviewed 
the Urban Homesteading program and 
has decided that the minimum lead- 
based paint standards in 24 CFR Part 35 
should apply. The Assistant Secretary 
for Community Planning and 
Development does not intend to 
supersede Subpart C of Part 35 for the 
Urban Homesteading program. The 
Urban Homesteading program transfers 
HUD, Veterans Administration (VA), 
and Farmers Home Administration 
(FmHA) owned properties at no cost to 
States or local government for use in a 
HUD-approved homesteading program. 
Unoccupied, unrepaired single family 
houses are then conditionally conveyed 
to homesteaders selected by the 
participating localities. Section 810 of 
the Housing and Community 
Development Act of 1974, as amended, 
requires that the locality give special 
consideration to the applicant's need for 
housing and ability to make the repairs 
or to pay for them to be made. Priority is 
given to applicants whose housing fails 
to meet local health and safety 
standards and who currrently pay over 
30 percent of their income for shelter. No 
funds are authorized in the statute for 
rehabilitation. These repairs are often 
funded through the Section 312 program, 
CDBG, or by private lenders. Section 810 
funds may only be used to reimburse the 
FHA, VA or FmHA portfolio account for 
the purchase of these properties. An 
amendment to the enabling legislation 
would be required if Section 810 funds 
were to be used for lead-based paint 
abatement or any other purpose. 

Regulations, issued for the Urban 
Homesteading program on June 24, 1985 
(50 FR 25941), included a provision to 
comply with lead-based paint 
procedures (§ 590.11(d)(6)). This rule 
revises the Urban Homesteading 
program at § 590.11(d)(6) to incorporate 
by reference 24 CFR Part 35. 


V. Section by Section Review of 
Proposed Regulations 

The regulations amend Parts 510, 511, 
570 and 590. Each of these amendments 
are described below. 
Part 510 


Section 510.410 is added. This section 
is discussed in detail in Section 
IV.D.2.(d). 

Part 511 


Section 511.11(f) is amended. This 
section is discussed in detail in Section 
IV.D.2.(e). 

Part 570 


Sections 570.202, 570.303, 570.458, 
570.461 and 570.608 are amended. These 


sections are discussed in detail in 
Section IV.D.2. and 3. 


Part 590 


Section 590.11 is amended to 
incorporate by reference the lead-based 
paint regulations in Part 35. This section 
is discussed above in detail in Section 
IV.E. 


Other Matters 
Regulatory Flexibility Act 


Under 5 U.S.C. 605(b) (the Regulatory 
Flexibility Act), the Undersigned hereby 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities. 
HUD finds that the rule does not have 
anticompetitive discriminatory aspects 
with regard to small entities nor are 
there any unusual procedures with 
which small entities should comply. 


Environmental Impact 


A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with Part 50 of 
this title, which implements section 
102(2)(C) of the National Environmental 
Policy Act of 1969, 42 U.S.C. 4332. The 
Finding of No Significant Impact is 
available for inspection and copying 
during regular business hours in the 
Office of the Rules Docket Clerk, Room 
10276, 451 Seventh Street, SW., 
Washington, DC 20510. 


OMB Control Number 


The information collection 
requirements contained in § § 510.410(b), 
510.410(c)(2){ii), and 510.410(c)(8); 
511.11(f)(3)(ii)(B), 511.11(f)(3)(vi) and 
511.11(f)(3)(viii); and 570.608(c)(3)(ii), 
570.608(c)(7) and 570.608(c)(9) of this rule 
have been approved by the Office of 
Management and Budget (“OMB”) under 


’ the provisions of the Paperwork 


Reduction Act of 1980 (44 U.S.C. 3501 
through 3502) and assigned approval 
number 2506-0086. 


Regulatory Impact Analysis 


This rule qualifies as a major rule as 
defined in Executive Order 12291. The 
Urban Institute under contract with 
HUD has reviewed the costs of various 
treatments necessary as set forth under 
this rule and has made tentative 
conclusions regarding costs per unit and 
aggregate costs per affected program. 
This cost analysis entitled “Economic 
Analysis of Lead Paint Regulations 
Governing CPD Housing Rehab 
Programs”, January 1987, serves as the 
Regulatory Impact Analysis. This study 
is available from the Rules Docket 
Clerk, Room 10276, Department of 
Housing and Urban Development, 451 
Seventh Street, SW., Washington, DC 
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20410. A small service and reproduction 
charge may be required. 

The procedures otherwise required 
under Executive Order 12291 were 
initiated by forwarding draft documents 
to OMB but were not completed as to 
this rule because of a deadline imposed 
by judicial order, as described above. 


Semiannual Agenda of Regulations 


This rule was listed as sequence 
number 770 under the Office of the 
Secretary in the Department's 
Semiannual Agenda of Regulations 
published on October 27, 1986 (51 FR 
38424, 38434) under Executive Order 
12291 and the Regulatory Flexibility Act. 


List of Subjects 
24 CFR Part 510 


Loan programs: Housing and 
community development, Housing, 
Relocation assistance, Home 
improvement, Rehabilitation, Urban 
renewal 


24 CFR Part 511 


Rental rehabilitation grants, 
Administrative practice and procedure, 
Grant programs: Housing and 
community development, Low and 
moderate income housing, Reporting 
and recordkeeping requirements. 


24 CFR Part 570 


Community development block grants, 
Grant programs: Housing and 
community development, Loan 
programs: Housing and community 
development, Low and moderate income 
housing, Pockets of poverty, Small cities. 


24 CFR Part 590 


Government property, Homesteading, 
Housing, Intergovernmental relations, 
Loan programs: Housing and community 
development. 

Accordingly, 24 CFR Parts 510, 511, 
570 and 590 are amended as follows: 


PART 510—SECTION 312 
REHABILITATION LOAN PROGRAM 


1. The citation of authority for Part 510 
continues to read as follows: 

Authority: Sec. 312, United States Housing 
Act of 1964 (42 U.S.C. 1452b); sec. 7(d), 


Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


2. Section 510.410 is added to read as 
follows: 


§510.410 Lead-based paint. 

(a) Prohibition against the use of lead- 
based paint. Section 401(b) of the Lead- 
Based Paint Poisoning Prevention Act 
(42 U.S.C. 4831(b)) directs the Secretary 
to prohibit the use of lead-based paint in 





residential structures rehabilitated with 
Federal assistance: Such prohibitions 
are contained) in. 24 CFR Part 35; Subpart 
B, and are applicable to-residential 
structures rehabilitated with assistance 
provided under this part: 

(b) Notification of hazards of lead- 
based paint poisoning: (1) The Secretary 
has promulgated. requirements regarding 
notification to purchasers and tenants of 
HUD-associated housing constructed 
prior ta:1978 of the hazards of lead- 
based paint:paisoning at 24 CFR Part 35, 
Subpart A. This: paragraph is 
promulgated pursuant to. the 
authorization granted im 24. CFR 35.5{c) 
and supersedes, with respect to all 
housing to which it applies,,the 
notification requirements prescribed by 
Subpart A of 24 CFR Part 35: 

(2) For properties constructed prior to 
1978, owner-occupant applicants. for 
rehabilitation assistance provided under 
this part shall be notified: (i) That the 
property may contain lead-based paint; 
(ii) of the hazards of lead-based paint; 
(iii) of the symptoms and treatment of 
lead-based paint poisoning; (iv) of the 
precautions to be taken to avoid lead- 
based poisoning (including maintenance 
and removal techniques for eliminating 
such hazards); (v) of the advisability 
and availability of blood lead level 
screening for children under seven years 
of age; and (vi) that in the event: lead- 
based paint is found in the property, 
appropriate abatement procedures may 
be undertaken. Owners of investment 
properties receiving rehabilitation 
assistance under this part shall provide 
the-same notification as described 
above to their-tenants. 

(c) Elimination of lead-based paint 
hazards. The purpose of this paragraph 
is to implement the provisions of Section 
302 of the Lead-Based' Paint Poisoning 
Prevention Act, 42 U.S.C. 4822, by 
establishing procedures to eliminate as 
far as practicable the hazards due to the 
presence of paint which may contain 
lead and to which children under seven 
years of age may be exposed in existing 
housing which is rehabilitated with 
assistance provided under this part. The 
Secretary has promulgated requirements 
regarding the elimination of lead-based 
paint hazards in HUD-associated 
housing at 24 CFR Part 35, Subpart C. 
This paragraph.is promulgated. pursuant 
to the authorization granted in 24 CFR 
35.24(b)(4) and supersedes, with respect 
to all housing to which it applies, the 
requirements prescribed by Subpart C of 
24 CFR Part 35. These requirements 
shall be implemented not later than 
September 21, 1987. 

(1) Definitions—Applicable surface. 
All exterior surfaces of a residential 
structure, up to five feet from the floor or 


ground, such as a wall, stairs,.deck, 
porch, railing, window or doors, which 
are readily accessible to childrem under 
seven years. of age, and all. interior 
surfaces. of a residential structure. 

Chewable surface.. All chewable 
protruding painted surfaces up to five 
feet from the floor or ground, which are 
readily accessible to children under 
seven years of age, e.g:, protruding 
corners, windowsills and frames, doors 
and frames, and other protruding 
woodwork. 

Defective paint surface. Paint on 
applicable surfaces that is.cracking, 
scaling, chipping, peeling or loose. 

Elevated blood lead level or EBL. 
Excessive absorption of lead, that is, a 
confirmed concentration of lead in 
whole-blood of 25.ug/di (micrograms of 
lead per deciliter of whole blood) or 
greater. 

Lead-based paint surface. A paint 
surface, whether or not-defective, 
identified as- having @ lead content 
greater than er equal’ to. 1 mg/cm” 

(2) Inspection and testing—{i). 
Defective paint surfaces: The local 
agency shall inspect fordefective paint 
surfaces-in all. units constructed prior to 
1973 which are occupied by families 
with children under seven years of age 
and which are proposed for 
rehabilitation assistance. The inspection 
shall occur at the same time the 
property is being inspected! for 
rehabilitation. Defective paint 
conditions will be included in the work 
write-up for the remainder of the 
rehabilitation work. 

(ii) Chewable surfaces: The local 
agency’ shall be-required to test the lead 
content of chewable surfaces if the 
family residing in a unit, constructed 
prior to 1973 and receiving rehabilitation 
assistance, includes a child under seven 
years of age with an identified EBL 
condition. Lead‘ content shall be tested 
by using an X-ray fluorescence analyzer 
(XRF) or other method approved by 
HUD. Test readings of 1 mg/cm? or 
higher using an XRF shall. be considered 
positive for presence of lead-based 
paint. 

(iii) Abatement without testing. In. lieu 
of the procedures set forth in paragraph 
(c)(2)(ii) of this section, in the case of a 
residential structure constructed prior to 
1973, the owner may forego testing and 
abate all interior and exterior surfaces 
covered by: this rule in accordance with 
the methods set out at 24 CFR 
35.24(b)(2)(fi). 

(3) Abatement actions. (i) For 
inspections performed under paragraph 
(c)(2)(i) of this section and where 
defective paint surfaces are found, 
treatment shall be provided to defective 
areas. Treatment shall be performed 
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before final inspection and approval of 
the work. 

(ii) For testing performed’ under 
paragraph (c)(2)(ii} of this section and 
where interior chewable surfaces are 
found to contain lead‘based paint, all 
interior chewable-surfaces in any 
affected room shall be treated. Where 
exterior chewable surfaces are found to 
contain lead-based’ paint, the entire 
exterior chewable surface shall be 
treated. Treatment:shall' be performed 
before final inspection and approval of 
the work. 

(iii) When weather prohibits 
repainting exterior surfaces before final 
inspection, the local agency may permit 
the owner to-abate the defective paint or 
chewable lead-based paint as required 
by this section and agree to repaint by a 
specified date. A separate inspection is 
required. 

(4): Abatement methods. At a 
minimum, treatment of the defective 
areas.and chewable.lead-based paint 
surfaces shall consist of covering or 
removal of the painted. surface as 
described in 24 CFR 35.24(b}(2)(ii). 

(5) Funding for inspection, testing and 
abatement. Program requirements. and 
local program design will determine 
whether the cost of inspection, testing, or 
abatement is to. be borne by the owner/ 
occupant or investor owner, the local 
agency or a combination of the owner/ 
occupant or investor owner and. local 
agency. 

(6); Certifications. The local. agency 
shall be required to-certify that 
inspections.and tests.for lead-based 
paint of housing units are-in.compliance 
with: paragraph (c)(2),of this: section. 

(7), Tenant protection. The loan 
recipient shall take appropriate action to 
protect tenants from hazards associated 
with abatement procedures. Where 
necessary, these actions may include the 
temporary relocation of tenants during 
the abatement process. 

(8) Records. The local: agency, shall 
keep a copy of each inspection and/or 
test report for at least three years. 

(8) Monitoring and enforcement. HUD 
field office monitoring of rehabilitation 
programs covers compliance with 
applicable program requirements for 
lead-based paint. A CPD Field 
Monitoring Handbook implementing 
these monitoring and enforcement 
requirements will be issued or amended 
as appropriate. In cases.of 
noncompliance, HUD may impose 
conditions or sanctions on grantees to 
encourage prompt compliance. 

(10) Compliance with other program 
requirements, Federal, State and local 
laws.—{i), Other program. requirements. 
To the extent that assistance from any 
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of the programs covered by this section 
is used in conjunction with other HUD 
program assistance which have lead- 
based paint requirements which may 
have more or less stringent 
requirements, the more stringent 
requirements shall prevail. 

(ii) HUD responsibility. If HUD 
determines that a State or local law, 
ordinance, code or regulation provides 
for lead-based paint testing or hazard 
abatement in a manner which provides 
a level of protection from the hazards of 
lead-based paint poisoning at least 
comparable to that provided by the 
requirements of this section and that 
adherence to the requirements of this 
subpart would be duplicative or 
otherwise cause inefficiencies, HUD 
may modify or waive the requirements 
of this section in such manner as may be 
appropriate to promote efficiency while 
ensuring such comparable level of 
protection. 

(iii) Loan recipient/local agency 
responsibility. Nothing in this section is 
intended to relieve any loan recipient/ 
local agency in the programs covered by 
this section of any responsibility for 
compliance with State or local laws, 
ordinances, codes or regulations 
governing lead-based paint testing or 
hazard abatement. 

(iv) Assisted properties acquired by 
HUD. Disposition of properties acquired 
by HUD under the 312 program 
following default has been delegated to 
the Assistant Secretary for Housing— 
Federal Housing Commissioner (49 FR 
1942, January 16, 1984). Lead-based paint 
activities related to disposition will 
follow the requirements for residential 
structures set forth in Subpart O, 

§ 200.815 for single family disposition or 
Subpart O, § 200.825 for multifamily 
disposition, as the case may be. 

(v) Disposal of lead-based paint 
debris. Lead-based paint and defective 
paint debris shall be disposed of in 
accordance with applicable Federal, 
State or local requirements. (See, e.g., 40 
CFR Parts 260 through 271.) 


PART 511—RENTAL REHABILITATION 
GRANT PROGRAM 


3. The citation of authority for Part 511 
continues to read as follows: 

Authority: Sec. 17 of the United States 
Housing Act of 1937 (42 U.S.C. 14370); sec. 
7(d) of the Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

4. Section 511.11(f) is revised to read 
as follows: 

§ 511.11 Other Federal requirements. 


* * * * * 


(f) Lead-based Paint—{1) Prohibition 
against the use of lead-based paint. 


section 401(b) of the Lead-Based Paint 
Poisoning Prevention Act (42 U.S.C. 
4831(b)) directs the Secretary to prohibit 
the use of lead-based paint in residential 
structures rehabilitated with Federal 
assistance. Such prohibitions are 
contained in 24 CFR Part 35, Subpart B, 
and are applicable to residential 
structures rehabilitated with assistance 
provided under this part. 

(2) Notification of hazards of lead- 
based paint poisoning. (i) The Secretary 
has promulgated requirements regarding 
notification to purchasers and tenants of 
HUD-associated housing constructed 
prior to 1978 of the hazards of lead- 
based paint poisoning at 24 CFR Part 35, 
Subpart A. This paragraph is 
promulgated pursuant to the 
authorization granted in 24 CFR 35.5(c) 
and supersedes, with respect to all 
housing to which it applies, the 
notification requirements prescribed by 
Subpart A of 24 CFR Part 35. 

(ii) For properties constructed prior to 
1978, owner-occupant applicants for 
rehabilitation assistance provided under 
this part and tenants of properties 
rehabilitated with assistance provided 
under this part shall be notified: (A) 
That the property may contain lead- 
based paint; (B) of the hazards of lead- 
based paint; (C) of the symptoms and 
treatment of lead-based paint poisoning; 
(D) of the precautions to be taken to 
avoid lead-based paint poisoning 
(including maintenance and removal 
techniques for eliminating such 
hazards); (E) of the advisability and 
availability of blood lead level screening 
for children under seven years of age; 
and (F) that in the event lead-based 
paint is found on the property, 
appropriate abatement procedures may 
be undertaken. 

(3) Elimination of lead-based paint 
hazards. The purpose of this paragraph 
is to implement the provisions of section 
302 of the Lead-Based Paint Poisoning 
Prevention Act, 42 U.S.C. 4822, by 
establishing procedures to eliminate as 
far as practicable the hazards due to the 
presence of paint which may contain 
lead and to which children under seven 
years of age may be exposed in existing 
housing which is rehabilitated with 
assistance provided under this part. The 
Secretary has promulgated requirements 
regarding the elimination of lead-based 
paint hazards in HUD-associated 
housing at 24 CFR Part 35, Subpart C. 
This paragraph is promulgated pursuant 
to the authorization granted in 24 CFR 
35.24(b)(4) and supersedes, with respect 
to all housing to which it applies, the 
requirements prescribed by Subpart C of 
24 CFR Part 35. These requirements 
shall be implemented not later than 
September 21, 1987. 


(i) Definitions.—Applicable surface. 
All exterior surfaces of a residential 
structure, up to five feet from the floor or 
ground, such as a wall, stairs, deck, 
porch, railing, window, or doors, which 
are readily accessible to children under 
seven years of age, and all interior 
surfaces of a residential structure. 

Chewable surface. All chewable 
protruding painted surfaces up to five 
feet from the floor or ground, which are 
readily accessible to children under 
seven years of age, e.g., protruding 
corners, windowsills and frames, doors 
and frames, and other protruding 
woodwork. 

Defective paint surface. Paint on 
applicable surfaces that is cracking, 
scaling, chipping, peeling or loose. 

Elevated blood lead level or EBL. 
Excessive absorption of lead, that is, a 
confirmed concentration of lead in 
whole blood of 25 ug/dl (micrograms of 
lead per deciliter of whole blood) or 
greater. 

Grantee. The direct formula grantee or 
recipient of funds under the state 
program. 

Lead-based paint surface. A paint 
surface, whether or not defective, 
identified as having a lead content 
greater than or equal to 1 mg/cm’. 

(ii) Inspection and Testing—{A) 
Defective paint surfaces. The grantee 
shall inspect for defective paint surfaces 
in all units constructed prior to 1973 
which are occupied by families with 
children under seven years of age and 
which are proposed for rehabilitation 
assistance. The inspection shall occur at 
the same time the property is being 
inspected for rehabilitation. Defective 
paint conditions will be included in the 
work write-up for the remainder of the 
rehabilitation work. 

(B) Chewable surfaces. The grantee 
shall be required to test the lead content 
of chewable surfaces if the family 
residing in a unit, constructed prior to 
1973 and receiving rehabilitation 
assistance, includes a child under seven 
years of age with an identified EBL 
condition. Lead content shall be tested 
by using an X-ray fluorescence analyzer 
(XRF) or other method approved by 
HUD. Test readings of 1 mg/cm? or 
higher using an XRF shall be considered 
positive for presence of lead-based 
paint. 

(C) Abatement without testing. In lieu 
of the procedures set forth in paragraph 
(£)(3)(ii)(B) of this section, in the case of 
a residential structure constructed prior 
to 1973, the grantee may forego testing 
and abate all interior and exterior 
surfaces covered by this rule in 
accordance with the methods set out at 
24 CFR 35.24(b)(2)(ii). 





(iii) Abatement actions. (A) For 
inspections performed under 
§ 511.11{f}(3)(ii)(A) and’ where:defective 
paint surfaces are found, treatment shall 
be provided to defective areas. 
Treatment shall be performed before 
final inspection and approval of the 
work. 

(B) For testing performed under 
§ 512.11(f}(3){ii)(B) and where interior 
chewable-surfaces are found to-contain 
leainspection and approval of the work. 

(C) When weather prohibits 
repainting exterior surfaces before final 
inspection, the grantee, may permit the 
owner to abate the defective paint or 
chewable lead-based paint as required 
by this section and agree to repaint by a 
specified date. A separate inspection is 
required. 

(iv), Abatement methods. At a 
minimum, treatment of the defective 
areas: and chewable lead-based paint 
surfaces shall consist of covering or 
removal of the painted surface as 
described: in: 24 CFR 23:24{b}{2) (ii). 

(v) Funding for inspection, testing and: 
abatement. Program requirements: and: 
local program design: will determine 
whether the cost of inspection, testing or 
abatement is. to be borne: by the owner/ 
developer, the grantee or a combination. 
of the owner/developer and. the grantee. 

(vi), Certifications. The grantee. shall 
be required to. certify, that inspections 
and tests for lead-based. paint of housing 
units are in.compliance with 
§ 511.11(f)(3){ii), 

(vii). Tenant protection. The owner 
shall take appropriate action to protect 
tenants from hazards. associated with 
abatement procedures.. Where 
necessary, these actions may. include the 
temporary. relocation. of tenants. during 
the abatement process. 

(viii), Records. The grantee: shall. keep 
a copy of each inspection.and/or test 
report for at least three years. The 
grantee shall provide to the local Public 
Housing Authority a copy of the 
inspection and/or test report if the 
housing unit is.or will be occupied: by a 
Section 8 assisted family. 

(ix) Monitoring and enforcement. 
HUD field office monitoring of 
rehabilitation programs covers 
compliance with applicable program 
requirements for lead-based paint. A 
CPD Field Monitoring Handbook 
implementing these monitoring and 
enforcement requirements will be issued 
or amended as appropriate. In cases of 
noncompliance, HUD may impose 
conditions or sanctions on grantees to 
encourage prompt compliance. 

(x) Compliance With Other Program 
Requirements, Federal, State and Local 
Laws—(A) Other program requirements. 
To the extent that assistance from any 


of the programs. covered by this section 
is.used in conjunction. with other HUD. 
program assistance which have lead- 
based paint requirements which may 
have more or less stringent 
requirements, the. more-stringent 
requirements shall prevail. 

(B) HUD. responsibility. lf HUD: 
determines that a state or local law, 
ordinance, code-or regulation. provides 
for lead-based paint testing-or hazard 
abatement in a manner which provides. 
a level. of protection from the hazards of 
lead-based paint poisoning at least 
comparable to that provided by the: 
requirements of this.section and that 
adherence to the-requirements of this 
subpart would be: duplicative or 

otherwise cause: inefficiences, HUD may. 
modify or waive the requirements of this 
section in such manner-as may be 
appropriate to promote: efficiency while 
ensuring such comparable level of 
protection: 

(C) Grantee responsibility. Nothing in 
this section is intended to relieve any 
grantee in the programs covered by this 
section of any responsibility for 
compliance with state-or local laws, 
ordinances, codes or regulations 
governing lead-based paint testing or 
hazard abatement. 

(D) Disposal of lead-based paint. 
debris. Lead-based paint and defective 
paint debris shall be disposed of in 
accordance with applicable Federal, 
State or local requirements, (See, e:g., 40 
CFR Parts 260'through 271.} 


* * 


PART 570—COMMUNITY 
DEVELOPMENT BLOCK GRANTS 


Subpart G—Urban Development 
Action Grants 


5. The citation of authority for Part 570 
continues to read’ as follows: 

Authority: Title L, Housing and Community 
Development Act of 1974 (42.U:S:C. 5301- 
5320); sec. 7(d), Department of Housing and 
Urban Development Act (42.U.S.C. 3535(d)). 


6. Section 570:202(b)(7) is amended by. 
adding: paragraph: (b)}{7){iv) to. read as 
follows: 

§ 570.202 Eligible. rehabilitation and 
preservation activities. 


(b) eee 

(7) 2 

(iv) Procedures concerning inspection 
and testing for and abatement of lead- 
based paint, pursuant to: § 570:608: 

7. Section 570,303 is amended by 
revising paragraph (g) and adding a new 
paragraph (h) to read as follows: 
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§ 570.303 Certifications. 

(g).Its notification, inspection, testing 
and abatement. procedures. concerning 
lead-based. paint will comply. with 
§ 570.608. 

(h) It will comply with the other 
provisions of the Act. and. with other 
applicable. laws. 

8. Section 570.458. is: amended: by 
adding paragraph (c)(14)(ix)(N) to a 
as follows: 


§ 570.458 Full:applications. 
* * * * * 


“at 


(c), 

(14) eae 

(ix) zee 

(N). The lead-based. paint regulations 
as set forth in 24 CFR Part.35.a9 
modified by. § 570.608. of Subpart K and. 
certify that it. will require the 
participating party obligated to carry out 
the rehabilitation. activities to comply 
with the requirements in. § 570.608.of 
Subpart: K. 

9. Section 570461 is amended by. 
adding paragraph (g) to read as follows: 


§ 570.461 Post preliminary approval 
requirements. 


* * * * * 


(g) Lead-based paint. requirements. 
The recipient may receive preliminary 
approval prior to.the accomplishment of 
notification, inspection, testing, and. 
abatement as.described in. § 570.608. of 
Subpart K, but.no funds will be released 
until such actions are complete and 
evidence of compliance is. submitted. to 
HUD. 


Subpart K—Other Program 
Requirements 


10. Section. 576.608-is revised' to read’ 
as follows: 


§ 570.608. Lead-based paint. 

(a) Prohibition against the use of lead- 
based paint. Section 401(b) of the: Lead- 
Based Paint Poisoning Prevention Act 
(42 U.S.C. 48312(b)) directs the Secretary 
to prohibit the use of lead-based paint in 
residential structures constructed or 
rehabilitated with Federal assistance: 
Such prohibitions are contained in 24 
CFR Part 35, Subpart B; and are 
applicable to residential structures 
constructed or rehabilitated. with 
assistance provided under this part. 

(b) Notification of hazards of lead- 
based paint poisoning. (1) The Secretary 
has prom requirements regarding 
notification to purchasers and tenants of 
HUD-associated: housing constructed 
prior to 1978 of the hazards of lead- 
based paint poisoning at 24 CFR Part 35, 
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Subpart A. This paragraph is 
promulgated pursuant to the 
authorization granted in 24 CFR 35.5(c) 
and supersedes, with respect to all 
housing to which it applies, the 
notification requirements prescribed by 
Subpart A of 24 CFR Part 35. 

(2) For properties constructed prior to 
1978, applicants for rehabilitation 
assistance provided under this part and 
tenants or purchasers of properties 
owned by the grantee or its subrecipient 
and acquired or rehabilitated with 
assistance provided under this part shall 
be notified: 

(i) That the property may contain 
lead-based paint; (ii) of the hazards of 
lead-based paint; (iii) of the symptoms 
and treatment of lead-based paint 
poisoning; (iv) of the precautions to be 
taken to avoid lead-based paint 
poisoning {including maintenance and 
removal techniques for eliminating such 
hazards); (v) of the advisability and 
availability of blood lead level screening 
for children under seven years of age; 
and (vi) that in the event lead-based 
paint is found on the property, 
appropriate abatement procedures may 
be undertaken. 

(c) Elimination of lead-based paint 
hazards. The purpose of this paragraph 
is to implement the provisions of section 
302 of the Lead-Based Paint Poisoning 
Prevention Act, 42 U.S.C. 4822, by 
establishing procedures to eliminate as 
far as practicable the hazards due to the 
presence of paint which may contain 
lead and to which children under seven 
years of age may be exposed in existing 
housing which is rehabilitated with 
assistance provided under this part. The 
Secretary has promulgated requirements 
regarding the elimination of lead-based 
paint hazards in HUD-associated 
housing at 24 CFR Part 35, Subpart C. 
This paragraph is promulgated pursuant 
to the authorization granted in 24 CFR 
35.24({b)(4) and supersedes, with respect 
to all housing to which it applies, the 
requirements prescribed by Subpart C of 
24 CFR Part 35. These requirements 
shall be implemented not later than 
September 21, 1987. 

(1) Applicability. This paragraph 
applies to the rehabilitation of 
applicable surfaces in existing housing 
which is assisted under this part. The 
following activities assisted under the 
Community Development Block grant 
program are not covered by this 
paragraph: 

(i) Emergency repairs (not including 
lead-based paint-related emergency 
repairs); (ii) weatherization; (iii) water 
or sewer hook-ups; (iv) installation of 
security devices; (v) facilitation of tax 
exempt bond issuances which provide 
funds for rehabilitation; (vi) other 


similar types of single-purpose programs 
that do not include physical repairs or 
remodeling of applicable surfaces {as 
defined in § 35.22) of residential 
structures; and (vii) any non-single 
purpose rehabilitation that does not 
involve applicable surfaces (as defined 
in 24 CFR Part 35.22) that does not 
exceed $3,000 per unit. 

(2) Definitions—Applicable surface. 
All exterior surfaces of a residential 
structure, up to five feet from the floor or 
ground, such as a wall, stairs, deck, 
porch, railing, window, or doors, which 
are readily accessible to children under 
seven years of age, and all interior 
surfaces of a residential structure. 

Chewable surface. Ail chewable 
protruding painted surfaces up to five 
feet from the floor or ground, which are 
readily accessible to children under 
seven years of age, e.g., protruding 
corners, windowsills and frames, doors 
and frames, and other protruding 
woodwork. 

Defective paint surface. Paint on 
applicable surfaces that is cracking, 
scaling, chipping, peeling or loose. 

Elevated blood lead level or EBL. 
Excessive absorption of lead, that is, a 
confirmed concentration of lead in 
whole blood of 25 ug/dl (micrograms of 
lead per deciliter of whole blood) or 
greater. 

Lead-based paint surface. A paint 
surface, whether or not defective, 
identified as having a lead content 
greater than or equal to 1 mg/cm?. 

(3) Inspection and Testing—{i) 
Defective paint surfaces. The grantee 


shall inspect for defective paint surfaces — 


in all units constructed prior to 1973 
which are occupied by families with 
children under seven years of age and 
which are proposed for rehabilitation 
assistance. The inspection shall occur at 
the same time the property is being 
inspected for rehabilitation. Defective 
paint conditions will be included in the 
work write-up for the remainder of the 
rehabilitation work. 

(ii) Chewable surfaces. The grantee 
shall be required to test the lead content 
of chewable surfaces if the family 
residing in a unit, constructed prior to 
1973 and receiving rehabilitation 
assistance, includes a child under seven 
years of age with an identified EBL 
condition. Lead content shall be tested 
by using an X-ray fluorescence analyzer 
(XPF) or other method approved by 
HUD. Test readings of 1 mg/cm? or 
higher using an XRF shall be consider 
positive for presence of lead-based 
paint. 

(iii) Abatement without testing. In lieu 
of the procedures set forth in paragraph 
(c)({3){ii) of this section, in the case of a 
residential structure constructed prior to 


1973, the grantee may forego testing and 
abate all interior and exterior surfaces 
covered by this rule in accordance with 
the methods set out at 24 CFR 
35.24(b){2)(ii). 

(4) Abatement Actions—{i) For 
inspections performed under 
§ 570.608(c)(3){i) and where defective 
paint surfaces are found, treatment shall 
be provided to defective areas. 
Treatment shall be performed before 
final inspection and approval of the 
work, 

(ii) For testing performed under 
§ 570.608(c)({3)(ii) and where interior 
chewable surfaces are found to contain 
lead-based paint, all interior chewable 
surfaces in any affected room shall be 
treated. Where exterior chewable 
surfaces are found to contain lead-based 
paint, the entire exterior chewable 
surface shall be treated. Treatment shall 
be performed before final inspection and 
approval of the work. 

(iii) When weather prohibits 
repainting exterior surfaces before final 
inspection, the grantee, may permit the 
owner to abate the defective paint or 
chewable lead-based paint as required 
by this section and agree to repaint by a 
specified date. A separate inspection is 
required. 

(5) Abatement methods. At a 
minimum, treatment of the defective 
areas and chewable lead-based paint 
surfaces shall consist of covering or 
removal of the painted surface as 
described in 24 CFR 35.24(b)(2)(ii). 

(6) Funding for Inspection, testing and 
abatement. Program requirements and 
local program design will determine 
whether the cost of inspection, testing or 
abatement is to be borne by the owner/ 
developer, the grantee or a combination 
of the owner/developer and the grantee. 

(7) Tenant protection. The owner/ 
developer shall take appropriate action 
to protect tenants from hazards 
associated with abatement procedures. 
Where necessary, these actions may 
include the temporary relocation of 
tenants during the abatement process. 
The owner/developer shall notify the 
grantee of all such actions taken. 

(8) Records. The grantee shall keep a 
copy of each inspection and/or test 
report for at least three years. 

(9) Monitoring and enforcement. HUD 
field office monitoring of rehabilitation 
programs includes reviews for 
compliance with applicable program 
requirements for lead-based paint. The 
CPD Field Monitoring Handbook which 
currently includes instructions for 
monitoring lead-based paint 
requirements will be amended as 
appropriate. In cases of noncompliance, 
HUD may impose conditions or 





sanctions on grantees to encourage 
prompt compliance. 

(10) Compliance With Other Program 
Requirements, Federal, State and Local 
Laws—{i) Other program requirements. 
To the extent that assistance from any 
of the programs covered by this section 
is used in conjunction with other HUD 
program assistance which have lead- 
based paint requirements which may 
have more or less stringent 
requirements, the more stringent 
requirements shall prevail. 

(ii) HUD responsibility. lf HUD 
determines that a state or local law, 
ordinance, code or regulation provides 
for lead-based paint testing or hazard 
abatement in a manner which provides 
a level of protection from the hazards of 
lead-based paint poisoning at least 
comparable to that provided by the 
requirements of this section and that 
adherence to the requirements of this 
subpart would be duplicative or 





otherwise cause inefficiencies, HUD 
may modify or waive the requirements 
of this section in such manner as may be 
appropriate to promote efficiency while 
ensuring such comparable level of 
protection. 

(iii) Grantee responsibility. Nothing in 
this section is intended to relieve any 
grantee in the programs covered by this 
section of any responsibility for 
compliance with state or local laws, 
ordinances, codes or regulations 
governing lead-based paint testing or 
hazard abatement. 

(iv) Disposal of lead-based paint 
debris. Lead-based paint and defective 
paint debris shall be disposed of in 
accordance with applicable Federal, 
state or local requirements. (See, e.g., 40 
CFR Parts 260 through 271.) 


PART 590—URBAN HOMESTEADING 


11. The citation of authority for Part 
590 continues to read as follows: 
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Authority: Sec. 810 of the Housing and 
Community Development Act of 1974 (12 
U.S.C. 1706e); sec. 7(d) of the Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)). 


12. Section 590.11(d)(6) is revised to 
read as follows: 


§ 590.11 Applications. 

(d) eet 

(6) The applicant or its designated 
public agency will comply with the HUD 
lead-based paint procedures set forth in 
24 CFR Part 35. 

Dated: February 12, 1987. 
Samuel R. Pierce, Jr., 
Secretary. 
[FR Doc. 87-3280 Filed 2-12-87; 12:33 pm] 
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